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The COVID-19 pandemic poses major personal, psychological and economic challenges for 
many people in many countries. Numerous legal issues need to be resolved in the legal 
field. 

Bratschi Ltd. has therefore set up a task force of specialists to advise companies and pri-
vate individuals in connection with the COVID-19 pandemic. In the following document, we 
list legal problems that our COVID-19-Task Force has already addressed or expects to ad-
dress in the near future. 

Disclaimer 
The following answers are based on the current state of knowledge and the experience of 
our specialists. Since, by their very nature, there are neither court rulings nor established 
doctrines on the questions dealt with below, and since the legal situation is constantly 
changing, the answers are given without any guarantee whatsoever. Bratschi AG declines 
all liability if any of the answers provided today should subsequently prove to be incorrect. 
Consultation of these questions and answers does not constitute advice and cannot replace 
such advice from our specialists. 
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1. Overview 

Anton Vucurovic, anton.vucurovic@bratschi.ch 
Florian S. Jörg, florian.joerg@bratschi.ch 

On 13 March 2020, the Federal Council declared an extraordinary situation on the basis of Art. 7 
of the Federal Act on the Control of Communicable Human Diseases (Epidemics Act, LEp), ena-
bling it to order measures applicable to the entire country. The Federal Council does this in the 
form of ordinances, the most important of which is Ordinance-2 on Measures to Combat the 
COVID-19 (COVID-19 Ordinance-2, RS 818.101.24), of 13 March 2020. This regulation affects the 
economy of our country as well as the private lives of its citizens with a severity probably unprec-
edented since the Second World War. The speed at which the ordinance is being amended is also 
probably unprecedented. Amendments are made almost every two days. 

Although Article 1a of the Ordinance stipulates that the cantons retain their powers, unless the 
Ordinance stipulates otherwise, it must be understood that the cantons retain their powers in legal 
areas that are not covered by federal regulations. Thus, when a regulation is adopted at the federal 
level, the entire regulatory competence in this area is reserved for the Confederation, in order to 
avoid the adverse consequences of regulations adopted at the cantonal level. Article 1a is followed 
by a chapter on border traffic restrictions in Articles 2 to 4a. Art. 5 provides for the closure of schools 
and Art. 6 that of events and businesses. Art. 6a creates new regulations for shareholders' meet-
ings, while Art. 7 to 7d concern measures in the business sector. Art. 8 and 9 regulate the moni-
toring of the implementation of the measures adopted. These are followed by provisions on 
healthcare, on vulnerable people, as well as penal and final provisions. 

In addition, the Federal Council issued numerous other ordinances. Inter alia, it extended debt 
collection and court holidays, restricted the purchase of medicines, postponed referenda, etc. 

The relevant legislation can be found under the following links: 

− Ordinance-2 on measures to combat COVID-19, SR 818.101.24;  
https://www.admin.ch/opc/de/classified-compilation/20200744/index.html 

− Ordinance on the restriction of the supply of medicinal products, SR 531.215.33;  
https://www.admin.ch/opc/de/classified-compilation/20200795/index.html 

− Ordinance on the legal standstill pursuant to Article 62 of the Federal Act on Debt Collection 
and Bankruptcy; SR 281.241;  
https://www.admin.ch/opc/de/official-compilation/2020/839.pdf 

− Ordinance on compulsory unemployment insurance and insolvency compensation; 
https://www.admin.ch/opc/de/official-compilation/2020/779.pdf 

− Ordinance on the standstill of deadlines in civil and administrative proceedings for the mainte-
nance of justice in relation to COVID-19, 2020-0834849  
https://www.admin.ch/opc/de/official-compilation/2020/849.pdf 

− Other regulations: https://www.admin.ch/opc/de/official-compilation/2020/index_35.html 

mailto:anton.vucurovic@bratschi.ch
mailto:florian.joerg@bratschi.ch
https://www.admin.ch/opc/de/classified-compilation/20200744/index.html
https://www.admin.ch/opc/de/classified-compilation/20200795/index.html
https://www.admin.ch/opc/de/official-compilation/2020/839.pdf
https://www.admin.ch/opc/de/official-compilation/2020/779.pdf
https://www.admin.ch/opc/de/official-compilation/2020/849.pdf
https://www.admin.ch/opc/de/official-compilation/2020/index_35.html
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Further information, including questions and answers, can be found on the Seco website (with link 
to FAQ «Pandemic and Operations»): 

https://www.seco.admin.ch/seco/de/home/Arbeit/Arbeitsbedingungen/gesundheitsschutz-am-ar-
beitsplatz/Pandemie.html  

2. Liquidity support for companies 

Mirco Ceregato, mirco.ceregato@bratschi.ch 
Florian S. Jörg, florian.joerg@bratschi.ch 
Anton Vucurovic, anton.vucurovic@bratschi.ch 
Christian Stambach, christian.stambach@bratschi.ch 
Dr. Marcel Aellen, marcel.aellen@bratschi.ch 

On 20 March 2020, the Federal Council approved a comprehensive package of measures totaling 
CHF 32 billion to cushion the economic consequences of the spread of the COVID-19. 
Approximately CHF 20 billion of this amount will be used for so-called liquidity support for 
companies. These measures complement the measures adopted on 8 March 2020, with which the 
Federal Council has already approved approximately CHF 10 billion in short-time working 
compensation, liquidity bridging and financial assistance. 

2.1 What will the approximately CHF 20 billion spoken by the federal government be 
used for? 

To bridge the liquidity shortages of small and medium-sized companies caused by the COVID-19. 
They are granted in the form of loans of up to CHF 500,000 («COVID-19 loan») and in the form of 
loans between CHF 500,000 and CHF 20 million («COVID-19 loan plus»). 

2.2 Who can apply for a credit? 

All companies (sole proprietorships, self-employed persons, partnerships or legal entities) domi-
ciled in Switzerland which are economically significantly affected by the COVID-19 pandemic, 
which were founded before 1 March 2020 and whose annual turnover does not exceed 
CHF 500 million. Furthermore, no COVID-19 credit application may be made by anyone who has 
already received services within the COVID-19 program for sports and cultural organisers or who 
is in bankruptcy, probate or liquidation proceedings. 

2.3 How much credit can I get and what is the interest rate? 

Affected companies and the self-employed can receive credit amounts of up to 10% of annual 
turnover up to a maximum of CHF 20 million. Amounts up to CHF 500,000 ("COVID-19 loan") can 
and should be paid out immediately by the banks. As a rule, this is done via a so-called overdraft 
facility, i.e. the possibility of overdrawing the existing business account up to the COVID-19 credit 
amount. The interest rate for «COVID-19 loans» is currently 0%. However, this can be adjusted 

https://www.seco.admin.ch/seco/de/home/Arbeit/Arbeitsbedingungen/gesundheitsschutz-am-arbeitsplatz/Pandemie.html
https://www.seco.admin.ch/seco/de/home/Arbeit/Arbeitsbedingungen/gesundheitsschutz-am-arbeitsplatz/Pandemie.html
mailto:mirco.ceregato@bratschi.ch
mailto:florian.joerg@bratschi.ch
mailto:christian.stambach@bratschi.ch
mailto:marcel.aellen@bratschi.ch
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annually by the FDF. Loans over CHF 500,000 («COVID-19 loan plus») can only be paid out after 
a credit risk assessment by the bank. The interest rate for «COVID-19-loan plus» is currently 0.5% 
for the guaranteed part of the loan (see next question). It can also be adjusted annually by the 
FDF. The non-guaranteed part of the loan will be subject to an interest rate (in practice) set by the 
bank. 

2.4 Who grants the loan? 

The bank with which a self-employed person or a company previously had banking relations. 
«COVID-19 loans» can also be granted by PostFinance for self-employed persons and companies 
that have not previously had a bank loan, provided they were already customers before 
26 March 2020. Loans exceeding CHF 500,000 can only be granted by banks and not by Post-
Finance. Participation in the program is voluntary for the banks and PostFinance. The COVID-19 
loans are 100% («COVID-19 loan») or 85% («COVID-19 loan plus») guaranteed by the guarantee 
cooperatives («Bürgschaftsgenossenschaften») supervised and secured by the Confederation in 
order to protect the banks and PostFinance against major loan defaults. The following banks par-
ticipate in the program: https://COVID19.easygov.swiss/banken/. 

2.5 How can I apply for the loan? 

The loan can be applied for electronically or physically at the bank of your choice using a prefabri-
cated, very simple loan agreement («one pager»). All necessary information can be found here: 
https://COVID19.easygov.swiss/. By submitting the credit agreement, the self-employed per-
son/company assures, among other things, that the credit will be used exclusively in accordance 
with the purpose and conditions of the COVID-19 credit program (see next question) and that 
his/her/its details are correct. 

2.6 What are the purpose and conditions of the credit agreement? 

The purpose of COVID-19 loans is exclusively to cover running costs, especially fixed costs (e.g. 
rent, insurance, capital costs). Therefore, no dividends or royalties may be paid out for the duration 
of the credit being drawn down in order to fulfil this purpose. Also excluded are, among other things, 
the reimbursement of capital contributions or new investments in fixed assets that are not replace-
ment investments, as well as extraordinary amortisation and interest payments, repayment of 
group loans or use of the loan for group companies domiciled abroad, e.g. within the framework of 
«cash pooling». For individual companies/self-employed persons, this means that they may not 
use the loan for private expenses, e.g. by increasing their wages. In general, the COVID-19 credit 
program does not want to compensate for loss of wages. For this purpose, other COVID-19 
measures of the Confederation in the areas of short-time work and compensation for loss of earn-
ings are planned, which can be claimed cumulatively. 

If companies and the self-employed want to invest again, pay out capital and profits, i.e. return to 
normal operating conditions, they must first repay the COVID-19 credit. 

https://covid19.easygov.swiss/banken/
https://covid19.easygov.swiss/
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2.7 How long does the COVID-19 loan program last and when do I have to pay back 
the loan?  

Credit applications can be made until 31 July 2020. The loan must be repaid within 5 years. This 
period can be extended by 2 years in case of hardship. 

2.8 What happens if I give false assurances and information in the credit agreement?  

False assurances and statements will be punished with a fine of up to CHF 100,000. The credit 
granted will be confiscated or a criminal claim for compensation will be made against the person 
who has used it for an improper purpose, to the extent of the credit used. 

2.9 What happens if the credit cannot be repaid? 

If the loan cannot be repaid after the term, the guarantee cooperative collects the portion of the 
loan (85 - 100%) it has guaranteed. This leads - if no other amicable solution is found during the 
debt collection procedure or the loan can still be repaid - to bankruptcy or attachment of the bor-
rower. 

2.10 Further information 

https://www.admin.ch/gov/de/start/dokumentation/medienmitteilungen.msg-id-78515.html 

https://www.swissbanking.org/de/medien/statements-und-medienmitteilungen/coronavirus-bun-
desrat-und-banken-lancieren-garantieprogramm-kmu-erhalten-rasch-ueberbrueckungskredite 

  

https://www.admin.ch/gov/de/start/dokumentation/medienmitteilungen.msg-id-78515.html
https://www.swissbanking.org/de/medien/statements-und-medienmitteilungen/coronavirus-bundesrat-und-banken-lancieren-garantieprogramm-kmu-erhalten-rasch-ueberbrueckungskredite
https://www.swissbanking.org/de/medien/statements-und-medienmitteilungen/coronavirus-bundesrat-und-banken-lancieren-garantieprogramm-kmu-erhalten-rasch-ueberbrueckungskredite
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3. Employment Law 

Angela Hensch, angela.hensch@bratschi.ch 
Tobias Herren, tobias.herren@bratschi.ch 
Hansruedi Wyss, hansruedi.wyss@bratschi.ch 
Adélaïde Babey, adelaide.babey@bratschi.ch 
Kevin Kengelbacher, kevin.kengelbacher@bratschi.ch 

3.1 Which measures to protect its employees does an employer have to implement 
under its duty of care and what are the risks in case the employer does not comply 
with its duty of care? 

According to art. 328 CO and art. 6 of the Employment Act (Arbeitsgesetz) the employer is obliged 
to protect the health of its employees. The employer has to take all appropriate measures which 
according to experience and the current state of technology are necessary to protect the employ-
ees. In the light of the current spread of the coronavirus, the employer may have to consider the 
following measures de-pending on the kind of business: 

- Instructions of the employer regarding hygiene at the workplace 

- Instruct its employees to stay away from the workplace even if there is only the slightest 
suspicion of an infection 

- Instructions of the employer to perform the work from home (home office) 

- Etc. 

Employees with special health risks must be given special protection. With regard to the current 
spread of the COVID-19 art. 10b of the COVID-19 Ordinance-2 defines which people are consid-
ered to be particularly at risk. The obligations towards employees who are particularly at risk are 
set out in art. 10c of the COVID-19 Ordinance-2. According to the regulation, the employer must 
allow and enable its employees who are particularly at risk to perform their work duties from home 
or, if this is not possible, to ensure compliance with the federal recommendations on hygiene and 
social distancing at the workplace. If neither home office nor compliance with the federal recom-
mendations on hygiene at the workplace is possible, the employee who is particularly at risk must 
be granted leave with continued salary payment (see art. 10c para. 3 COVID-19 Ordi 
nance-2). 

In case the employer does not or not sufficiently comply with its duty to protect the employees, the 
employees may be entitled to damages or a compensation for pain and suffering. Under certain 
circumstances, the employee may even refuse to perform the work if the employer is in breach of 
its duty to protect the employees and the performance of work would be unreasonable. 

mailto:angela.hensch@bratschi.ch
mailto:tobias.herren@bratschi.ch
mailto:hansruedi.wyss@bratschi.ch
mailto:adelaide.babey@bratschi.ch
mailto:kevin.kengelbacher@bratschi.ch
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3.2 What are the special duties of loyalty of the employee and how can the employer 
enforce these duties? 

The employee is subject to a general fiduciary duty towards the employer according to art. 321a 
CO. Based on this fiduciary duty and with regard to the current spread of the COVID-19, the em-
ployee must, among other things, follow appropriate instructions of the employer and inform the 
employer about facts which are relevant for the protection of other employees (contacts with in-
fected persons etc.). 

If an employee fails to comply with these duties, the employer may take disciplinary measures and 
may be entitled to damages from the employee. In the event of an unjustified absence from work, 
the em-ployer may stop the salary payments. 

3.3 What are the legal consequences if an employee refuses to appear at the work-
place due to fear of infection? 

In general such refusal constitutes an unjustified refusal to work and the employer has no obligation 
to continue to pay salary. If the employee in question is considered to be particularly at risk, the 
employer’s duties are determined by art. 10c of the COVID-19 Ordinance-2. 

The situation is, however, unclear, if not the employee itself, but a close relative with whom the 
employee lives together (e.g. spouse) is considered to be particularly at risk. Since the prevention 
from work with continued salary payments according to art. 324a CO also applies in case the em-
ployee cannot reasonably be expected to perform the work, the employee could – depending on 
the specific circumstances – be entitled to continued salary payments in such a situation. 

3.4 What are the rights of an employee in case he or she falls ill with the COVID-19? 

In case the employee falls ill with the COVID-19, the employer’s statutory or contractual obligation 
to continue salary payments in accordance with art. 324a CO or the applicable public employment 
law applies. If the employer has concluded a collective daily sickness allowance insurance, the 
employee may be entitled to insurance payments based on the applicable insurance policy and 
insurance conditions. 

3.5 Is there a legal obligation for the employer to order working from home where pos-
sible? 

In principle, there is no general legal obligation to order working from home, even where the oper-
ational possibilities allow it. Nevertheless, the employer should endeavour to organise the business 
in such a way (e.g. by activating Business Continuity Management, BMC) that the current recom-
mendations of the Federal Office of Public Health (FOPH) can be complied with. 

An exception has been created with Art. 10c para. 1 COVID-19 Ordinance-2 for particularly vulner-
able persons, i.e. persons aged 65 and over and persons who suffer in particular from diseases 
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such as high blood pressure, diabetes, cardiovascular diseases, chronic respiratory diseases, ill-
nesses and therapies that weaken the immune system or have cancer (according to Art. 10b 
para. 2 COVID-19 Ordinance-2). Under this exception, the employer is obliged to enable particu-
larly vulnerable employees to carry out their work obligations from home. To this end, it must create 
the appropriate organisational and technical measures. Only where this is not possible due to the 
nature of the activity or for lack of feasible measures is this obligation not applicable. However, the 
employer is obliged to order measures that ensure compliance with the FOPH's recommendations 
regarding hygiene and social distance at the usual place of work (Art. 10c, para. 2 COVID-19 Or-
dinance-2). 

3.6 Is the employee entitled to continued salary payments if he, based on the COVID-
19 Ordinance-2, has to stay at home or in quarantine but cannot perform his work 
from home due to the nature of his profession? 

If the employee belongs to the group of particularly vulnerable persons according to Art. 10b 
Para. 2 COVID-19 Ordinance-2 and if working from home is not possible, the employer is primarily 
obliged to take suitable measures to ensure that the FOPH's recommendations regarding hygiene 
and social distance are observed at the usual place of work. If this is not possible, the employee 
must be granted leave by the employer with continued pay (cf. Art. 10c para. 3 COVID-19 Ordi-
nance-2). 

If an employee, who does not belong to the group of particularly vulnerable persons, goes into self-
isolation due to fear, for example, it is a subjective performance impediment for which the employee 
is responsible. In this case, the employer's obligation to continued salary payments ceases to ap-
ply. If the employee is forced into self-isolation due to a medical or official order, the employer's 
obligation to continued salary payments shall continue to exist in the event of a subjective impedi-
ment to performance for which the employee is not responsible. 

3.7 Is the employer obliged to continued salary payments if a healthy employee has to 
go into quarantine because he has travelled to a country classified as a risk coun-
try by the Federal Department of Foreign Affairs, contrary to the employer’s in-
structions? 

In such a case, the obligation to continued salary payments does not apply, because the employee 
is responsible for the prevention of performance. However, if the employee is unable to work due 
to the COVID-19, the obligation to continued salary payments remains. 

3.8 Are there any simplifications in the registration for short-time work compensation 
that have been put in place? 

Due to the pandemic, the conditions under which short-time work compensation can be claimed 
have been temporarily eased. For example, the waiting period for compensation for short-time work 
has been abolished, which means that the employer's participation in the loss of working hours is 
no longer required (Art. 3 COVID-19 Ordinance-2 on Unemployment Insurance; abolition of Art. 50 
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para. 2 AVIV). Now, assisting spouses or registered partners of the employer, employees similar 
to employers, fixed-term employees, apprentices and persons working for an organisation for tem-
porary work can also apply for short-time work (Art. 1, 2 and 4 of the COVID-19 Ordinance-2 on 
Unemployment Insurance). In addition, the provision according to which employees must first re-
duce their overtime before they can claim compensation for short-time work is no longer applicable 
(abolition of Art. 46, para. 4 and 5 AVIV). 

4. Contract law 

Florian S. Jörg, florian.joerg@bratschi.ch 
Marco Rizzi, marco.rizzi@bratschi.ch 
Sandra De Vito Bieri, sandra.devito@bratschi.ch 
Silvia Renninger, silvia.renninger@bratschi.ch 
Liv Bahner, liv.bahner@bratschi.ch 
Adélaïde Babey, adelaide.babey@bratschi.ch 

4.1 What applies if the fulfilment of the contract is currently and/or probably not pos-
sible? 

First, the parties should check whether their contracts contain so-called force majeure clauses and 
whether they contain pandemics, epidemics or diseases as recognized events of force majeure. If 
so, the contractual provisions must be complied with. If not, the applicable law must be checked to 
see whether it contains rules on the qualification and consequences of force majeure events (for 
the legal situation in Switzerland see below). 

In any case, the other party should be informed immediately, if applicable, that it is unable to per-
form due to force majeure. One should also try to minimize possible damage as far as pos-sible. 

4.2 What applies if the fulfilment of the contract is currently and/or probably only pos-
sible under difficult conditions? 

Also in this case, the parties should immediately review their contracts to see whether they regu-
late so-called hardship cases or cases of economic impossibility. If so, these provisions should be 
followed.  

If a change in the economic circumstances of a contract is so radical that it alters the balance of 
the long-term contract in such a way that its performance becomes excessively burdensome for 
one of the parties, such a change in circumstances may be a reason for alteration or even termi-
nation of the contract on the basis of the principle clausula rebus sic stantibus, even in the ab-
sence of an explicit contractual provision.  

In connection with the outbreak of the COVID-19 pandemic and the associated drastic official 
measures, e.g. increased disinfection or safety measures as well as higher costs for the pro-cure-
ment of components or for stricter hygiene controls can increase the costs for a supplier to such 

mailto:florian.joerg@bratschi.ch
mailto:marco.rizzi@bratschi.ch
mailto:sandra.devito@bratschi.ch
mailto:silvia.renninger@bratschi.ch
mailto:liv.bahner@bratschi.ch
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an extent that the fulfilment of the contract under the agreed conditions could be excessively bur-
densome for him. 

4.3 Question of the time of assertion: must one immediately / may one wait / when 
does one risk losing the legal remedy? 

As a general rule, cases of force majeure and also changes in economic circumstances which 
represent a case of hardship must be immediately asserted to the counterparty and may not be 
delayed. In particular, if contractual clauses on force majeure or hardship and economic impos-
sibility provide for the obligation to notify the other party within a certain period of time, these obli-
gations must be complied with, as otherwise one risks the loss of rights. 

4.4 Is it possible to terminate long-term contracts for good cause? 

Yes, under Swiss law, any long-term contract can in principle be terminated for good cause, even 
if this is not provided for in the contract. In contrast to the clausula rebus sic stantibus, the right to 
terminate for good cause does not require a disproportion between performance and consideration, 
but only changed circumstances, e.g. due to the outbreak of the COVID-19 pandemic, which make 
it objectively and subjectively intolerable for one party to remain bound by the contract. However, 
the latter is in particular not fulfilled if one hesitates with the termination for good cause or fulfils the 
contract despite the existence of a good cause. Accordingly, the termination must be notified to the 
counterparty without reservation immediately after the occurrence of the good cause, whereby a 
short reflection period (depending on the circumstances e.g. one week) still seems acceptable. 

4.5 Is the current crisis a case of force majeure? 

In general, under Swiss law, an event shall only be considered as force majeure event if it objec-
tively prevents a party from fulfilling its obligations. Force majeure is an extraordinary external event 
connected with elementary forces or the actions of third parties which are not expected and not 
foreseeable and which cannot be prevented by the application of due care. 

It is to be assumed that the outbreak of the COVID-19 pandemic and the associated official 
measures can in principle be qualified as an event of force majeure under Swiss law. In addition to 
the declaration of a nationwide emergency by the Federal Council and the drastic measures taken 
in this regard, this is also supported by (i) the qualification as a pandemic by the World Health 
Organization, (ii) the issuance of so-called "certificates of force majeure" to Chinese companies by 
the Chinese Council for the Promotion of International Trade and (iii) a recent dec-laration by the 
French Ministry of Economics and Finance that the pandemic is to be considered a force majeure 
event for companies. However, it must always be examined on a case-by-case basis to determine 
whether this actually prevents a contracting party from fulfilling its obligations under the contract. 
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4.6 What effects does force majeure / clausula rebus sic stantibus / termination for 
good cause have on contracts subject to Swiss law? 

Unless such contracts contain explicit provisions on these matters, a case of force majeure gener-
ally leads to the application of Art. 119 of the Swiss Code of Obligations (impossibility of perfor-
mance). The affected party is released from its obligation to perform without becoming liable for 
damages. The other party can only claim back amounts which the affected party has already re-
ceived without having provided its contractual service in return (e.g. pre-payments). 

As far as the conditions of clausula rebus sic stantibus in connection with cases of hardship or so-
called economic impossibility are fulfilled, the parties can agree on changed conditions or even 
agree to terminate the contract. If one of the parties insists that the contract continues unchanged, 
it is up to the court to adapt the contract to the circumstances, the extent of this adaptation being 
at the discretion of the court. 

If the conditions for termination for good cause are met, the party entitled to terminate the con-tract 
may do so. If the notice of termination is given in promptly, it will lead to the termination of the 
contract in question ex nunc, i.e. from the moment the notice of termination is received by the other 
party. It should be noted, however, that unjustified termination without good cause has no legal 
effect, i.e. according to the principle of pacta sunt servanda, this would not result in the termination 
of the continuing obligation. 

4.7 How does force majeure affect contracts subject to the CISG? 

If the parties to an international sales of goods contract have agreed on Swiss law, the United 
Nations Convention on Contracts for the International Sale of Goods (CISG) shall apply - unless 
the applicability of the CISG has been expressly excluded. If the parties have not made a choice 
of law, the CISG shall apply under the conditions of Art. 1 para. 1 CISG. 

According to Art. 79 CISG, a party may not be liable for non-performance if it proves that the non-
performance is due to an impediment beyond its control and that it could not reasonably be ex-
pected to avoid or overcome such impediment or its consequences. Accordingly, the seller for 
instance, shall not be liable for an impediment to performance resulting from force majeure. If per-
formance is objectively impossible in the long term, the claim for performance shall be void. 

If the CISG is applicable, the chances are good that the affected party to the contract can suc-
cessfully invoke force majeure. The party relying on force majeure must be able to prove that, for 
example, delivery was not made or was delayed due to the COVID-19 pandemic. 

4.8 What are the consequences on flight bookings already made? 

The European Regulation establishing common rules on compensation and assistance to passen-
gers ([EC] No 261/2004) applies in Switzerland under the Agreement on air transportation between 
the EC and Switzerland. It applies to all flights departing from a Swiss or EU airport as well as to 
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flights from a third country to Switzerland or the EU by a Swiss or EU carrier. It. The federal Ordi-
nance on Air Transport, on the other hand, essentially reproduces the Montreal Convention for the 
Unification of Certain Rules for International Carriage by Air. 
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In the event of cancellation of a flight by an airline (for whatever reason), Article 5 of the Regulation 
obliges the operating air carrier to offer passengers a choice between: 

a) Reimbursement; 

b) Re-routing at the earliest opportunity (which may involve considerable delay in the current 
context); or  

c) Re-routing at a later date at the passenger's convenience (voucher) – which is the current 
practice of the majority of the airline operators. 

The European Commission has issued guidance with regard to COVID-19 which specifies, with 
regard to reimbursement, that when the passenger booked the outbound and return flight sepa-
rately and the outbound flight is cancelled, the passenger is only entitled to reimbursement for the 
cancelled flight, i.e. the outbound flight. If the outward and return flights are part of the same res-
ervation, passengers should be offered two options if the outward flight is cancelled: reimburse-
ment of the full amount of the ticket or rerouting on another flight for the outward flight. 

Finally, the additional compensation provided for under Article 7 of the Regulation is not due if the 
cancellation is caused by extraordinary circumstances which could not have been avoided (Art. 5 
para. 3 of the Regulation). 

5. Insurance law 

Mirco Ceregato, mirco.ceregato@bratschi.ch 

5.1 I would like to cancel my trip. Does my insurance pay? 

If appropriate travel cancellation insurance has been taken out, cancellation of the trip due to an 
epidemic in the destination country is normally covered and the insurance must pay the costs not 
reimbursed by the tour operator, hotel or travel company to the policyholder in the event of an 
epidemic, such as the COVID-19 epidemic, in one of the affected holiday countries. However, since 
the World Health Organization declared a pandemic on 11 March 2020, an exclusion in the respec-
tive General Terms and Conditions of Insurance (GTC) has often been applied in favor of the in-
surance companies. Whether the travel cancellation insurance pays because of a trip that cannot 
be carried out due to COVID-19 therefore depends on the respective insurance contract and the 
related GTC. 
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6. Pharma & Healthcare 

Ursula Eggenberger Stöckli, ursula.eggenberger@bratschi.ch 
Felix Kesselring, felix.kesselring@bratschi.ch 

6.1 Is there a special regime for the dispensing of medicinal products and medical 
devices? 

Yes, but only for certain medicinal products. The Swiss Federal Council has limited the amount of 
me-dicinal products that can be dispensed. Since 18 March 2020, doctors, pharmacies and other 
dispensing agencies (e.g. drugstores) are only allowed to dispense one package per purchase to 
their customers. This affects: 

− medicinal products of dispensing categories A and B with a doctor's prescription; 

− medicinal products in dispensing category D without a doctor's prescription, provided they are 
included in the list in Art. 1 lit. b of the Federal Ordinance on the Restriction of the Dispensing 
of Medicinal Products (Verordnung über die Beschränkung der Abgabe von Arzneimitteln). 
These are mainly medicinal products for pain, fever, inflammation and cough. 

− other medicinal products are not affected and can be dispensed as before. 

An exception to the one-pack rule exists for chronically ill persons: They may be given medicines 
in the quantities prescribed by the doctor or to cover their needs for a maximum of two months. 

6.2 Are there any export restrictions for medicinal products or medical devices? 

Yes, but only for medical devices and only for certain ones. Since 26 March 2020 – similar to the 
EU – an authorisation from the State Secretariat for Economic Affairs (SECO) is required for the 
export of certain protective equipment. The products concerned are listed in Appendix 3 of the 
COVID-19 Ordinance-2: certain protective glasses and visors, face shields, mouth-nose protective 
equipment, protective clothing and gloves. Anyone who exports these products without an author-
isation may be fined. Import, transit and brokerage are not covered by the authorisation require-
ment. 

Authorisation processing is carried out via ELIC (electronic licensing platform) and the SECO gen-
erally issues the authorisation within 5 working days. Important: Authorisation is only granted if the 
need for protective equipment for health facilities, other medical personnel, patients, civil defence 
and civil protection as well as authorities and organisations for rescue and security in Switzerland 
is sufficiently covered. SECO consults with domestic and foreign authorities to assess this. 

There are various exceptions to the export authorisation requirement. For example, no SECO au-
thorisation is required for exports to the EU, Norway, Iceland, the United Kingdom, the Faroe Is-
lands, Andorra, San Marino and the Vatican City (but only if these countries have reciprocal rights). 
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6.3 Is there a special regime for healthcare professionals? 

Yes, there is, see the next question regarding healthcare institutions. 

A specific regulation only for healthcare professionals applies with regard to entry into Switzerland: 
Specialists who are of great importance in connection with the health sector may continue to enter 
Switzerland despite extensive entry restrictions, and they will also be issued with a visa if the re-
quirements are met. 

6.4 Is there a special regime for healthcare institutions (pharmacies, drugstores, hos-
pitals, clinics, medical and dental practices, etc.)? 

Yes, even. Pharmacies, drugstores and shops for medical aids (e.g. glasses, hearing aids) may 
remain open. The same applies to healthcare institutions such as hospitals, clinics, medical and 
dental practic-es, veterinary practices, Spitex services, and practices and institutions of healthcare 
professionals (e.g. chiropractors, physiotherapists, osteopaths, occupational therapists, midwives, 
nutritionists, optome-trists, psychologists, psychotherapists, nursing staff, acupuncturists, opti-
cians, dental hygienists, alter-native practitioners, homeopaths, podiatrists, TCM therapists) 

However, all these institutions must comply with the recommendations of the Federal Office of 
Public Health (FOPH) regarding hygiene and social distancing. The number of people present must 
be limited accordingly, and crowds of people must be prevented. If these recommendations are 
deliberately not complied with, the institution can be closed. 

Healthcare institutions, in particular hospitals and clinics, medical and dental practices, are prohib-
ited (without penalty) from carrying out non-urgent medical examinations, treatments and therapies 
(interventions).  

In particular, interventions that can be carried out at a later date without the person concerned 
being expected to suffer disadvantages that go beyond minor physical and psychological discom-
fort and impairments are considered to be non-urgent. Also not considered to be urgent are those 
interventions that are predominantly or completely aesthetic in purpose, to increase performance 
or wellbeing (e.g. lip injection 

However, according to the Federal Council, interventions remain permissible which, if not per-
formed, lead to a reduction in life expectancy, permanent damage, a considerable risk of a consid-
erable deterio-ration in the state of health or emergency hospitalisation, or which deteriorate the 
quality of life to an extraordinarily high degree. Examples of interventions that are still permitted 
are in particular: 

− tumour surgery of all disciplines with an otherwise damaging or fatal course, 

− vascular operations which, if omitted, lead to permanent loss of function of an extremity, 

− irreponsible or incarcerated hernias of any kind, 

− joint operations which, if omitted, lead to a permanent restriction of function, 
fractures that cannot be treated conservatively, 

− back operations with symptoms of failure or uncontrollable pain, 
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− all interventions around pregnancy and birth, 

− acute pain conditions requiring surgical therapy, 
− interventions for infectious conditions that cannot be controlled conservatively (e.g. abscesses), 
− restoration of the functionality of medical personnel, 

− telemedical services, 
− preventive services for children and adolescents (vaccinations). 

Important: There is no exhaustive list of permitted interventions. According to the Federal Council, 
it is ultimately up to the healthcare professionals to decide whether an intervention is necessary or 
not. 

It also remains permissible for health care institutions to carry out statutory interventions, pre-
scribed for reasons of occupational safety, on persons who work or are intended to work in partic-
ular in health care, civil protection and civil defence, as well as in authorities and organisations for 
rescue and public safety and order. This includes, for example, examinations for colour blindness, 
tuberculosis and hepatitis. 

Another special regulation is that the Cantons can oblige private hospitals and clinics (but not med-
ical practices) to make their capacities available for the admission of patients. By "private hospitals 
and clinics" are meant those without a public mandate or obligation to admit patients. The provision 
of capacities may be necessary not only for corona patients but also for patients with other dis-
eases. 

In hospital departments which have experienced a massive increase in work as a result of the 
COVID-19, the working hours and rest periods required by labour law are currently suspended. 
However, employers remain responsible for protecting the health of their employees and must, in 
particular, ensure that they are given adequate rest periods. According to the Federal Council, 
claims to time and wage supplements are not affected by this suspension and will in principle be 
maintained. The method of compensation will be determined at a later stage by the social partners. 

7. Public Law 

Isabelle Häner, isabelle.haener@bratschi.ch 

7.1 How is the division of powers between the Confederation and the Cantons regu-
lated? 

Once the Federal Council declares an extraordinary situation according to Article 7 of the Epidem-
ics Act of 28 September 2012, the Cantons have to comply with the measures of the Federal Coun-
cil. These measures are enacted in the COVID-19 Ordinance 2 («Ordinance»). Unless otherwise 
provided in this ordinance, the Cantons retain their competences (Art. 1a of the Ordinance). Within 
the scope of the Ordinance, the Cantons no longer have any legislative power. Instead, they must 
enforce the federal regulations. Consequently, if a field of law is regulated by the Confederation, 
this regulation is final. For example, the Cantons may not regulate the hotel industry any differently 
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than the Confederation (cf. Art. 6 para. 3 lit. n of the Ordinance). Nor may the Cantonal enforce-
ment authorities avoid the Ordinance through their enforcement actions. For example, a Cantonal 
enforcement authority may not singlehandedly close a point of sale of a telecommunications pro-
vider, as such stores are excluded from the businesses to be closed. Cantonal curfews are also 
incompatible with the COVID-19 Ordinance 2 (cf. Art. 7c of the Ordinance). 

However, the Cantons may, for example, regulate visiting hours in old people's home or hospitals 
or issue visiting bans, as the Ordinance does not contain any regulation within this field. For in-
stance, the Canton of Zug has issued such a visiting ban. 

7.2 May the Cantons suspend the activities of the industry or the construction sites? 

A Canton may order a restriction or suspension of the activities of certain sectors of the economy 
for a limited time and in specific regions if, as a result of the epidemiological situation, there is a 
special risk to the health of the population in this Canton and insofar as the approval of the Federal 
Council has been obtained (Article 7e Paragraph 1 of the Ordinance). The specific requirements 
are listed in Article 7e Paragraph 2 of the Ordinance. In particular, a request by a Canton will only 
be approved if such Canton has insufficient capacity in the healthcare sector even after support is 
provided by other Cantons and if the economic sectors concerned are highly unlikely to be able to 
implement the preventive measures on constructions sites and industry. Generally, it appears that 
the approval by the Federal Council of a request is subject to strict conditions. 

However, worksites that credibly demonstrate to Cantonal workplace health and safety inspec-
torate that they are implementing the preventive measures may continue to operate (Art. 7e of the 
Ordinance). 

7.3 Are deadlines also suspended in Cantonal administrative procedures? 

The Federal Council has issued the «Ordinance on the suspension of the deadlines in civil and 
administrative procedures for the maintenance of justice regarding the coronavirus (COVID-19)». 
According to this ordinance, the suspension of the deadlines over the Easter holidays already be-
gun at 00.00 a.m. on 21 March 2020, when the ordinance came into force, and apply until 
19 April 2020. 

The suspension of the deadlines in Cantonal administrative procedures and appeal procedure de-
pends on the corresponding Cantonal regulations. Many Cantonal administrative procedure laws 
do not stipulate a suspension of deadlines over the Easter holidays, therefore, these procedures 
are not affected by the Ordinance of the Federal Council and the deadlines continue to run. At least 
until specific Cantons issue a corresponding regulation. This applies in particular to the Canton of 
Berne whose «Verwaltungsrechtspflegegesetz» (VRPG/BE) does not provide for a suspension 
over the Easter holidays. The same applies in the Canton of Zurich regarding all matters of admin-
istrative justice for which the administrative court does not have jurisdiction. However, there is a 
suspension of deadlines over the Easter holidays in procedures before the administrative court (§ 
71 of the «Verwaltungsrechtspflegegesetz» (VRG/ZH) with reference to Art. 145 CPC), which is 
why these deadlines are currently suspended. In the following fields of law, however, no deadline 
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suspensions apply in the Canton of Zurich: in tax matters, in appeals against decisions regarding 
public procurement and in violence protection proceedings. 

7.4 Is it possible to challenge the measures enacted by the Federal Council which im-
mediately entered into effect? 

Generally, acts of the Federal Council may not be directly challenged as such in the Federal Su-
preme Court (Art. 189 para. 4 of the Federal Constitution). However, this does not exclude the 
possibility that a Federal Council ordinance, such as the COVID-19 ordinance 2, may be reviewed 
for its constitutionality during the appeal procedure against a decision based on this Federal Coun-
cil ordinance. If the ordinance is unconstitutional, it will in principle not apply in the particular case 
(cf. Art. 190 of the Federal Constitution). However, such a Federal Council ordinance will apply in 
cases where it merely executes a provision that is already stipulated in federal law enacted by 
Parliament (such as the Epidemics Act in this case) (cf. Art. 190 of the Federal Constitution). There-
fore, such an ordinance would also have to be applied, even in case of unconstitutionality. In con-
trast, an emergency ordinance based directly on Art. 185 para. 3 of the Federal Constitution (emer-
gency ordinances for the protection of internal or external security), such as the COVID-19 Ordi-
nance on joint and several guarantees, may be reviewed without restriction. 

The examination of the ordinance of its conformity with the superior federal act is possible without 
restriction, since it is examined whether the ordinance complies with the provisions of the federal 
act (compliance with the delegation principles) and whether it does not violate its content. 

Overall, there is nevertheless a major limitation of the legal protection: According to Art. 83 lit. a of 
the Federal Supreme Court Act and Art. 32 para. 1 lit. a of the Federal Administrative Court Act the 
appeal to the Federal Supreme Court or to the Federal Administrative Court against decisions 
relating to the internal and external security of the country is inadmissible unless international law 
grants a right to judicial assessment (e.g. Art. 6 para. 1 of the ECHR). 

8. Civil procedure 

Mirco Ceregato, mirco.ceregato@bratschi.ch 
Daniel Glasl, daniel.glasl@bratschi.ch 
Thibault Fresquet, thibault.fresquet@bratschi.ch 

8.1 What is the meaning of the COVID-19 standstill period? 

On 20 March 2020, the Federal council issued the Ordinance on the suspension of deadlines in 
civil and administrative proceedings in order to maintain the good administration of justice due to 
the COVID-19 crisis. According to said Ordinance, the suspension of deadlines in the civil proceed-
ings during the Easter period will start on 21 march 2020 at 00.00, date of entry into force of the 
Ordinance and will last until 19 April 2020. 
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8.2 What deadlines are standing still? 

All deadlines ordered by the judge and planned by the applicable procedural law in ordinary and 
simplified proceedings are suspended until 19 April 2020. This means that the deadlines that were 
ordered before 21 march 2020 are postponed for the suspension period, and that deadlines that 
were ordered during the suspension period will only start to run on 20 April 2020. 

8.3 What deadlines are still running? 

All the deadlines regarding summary proceedings will still run (for example interim measures). This 
does not affect conciliation hearing for which hearing are still taking place. 

8.4 Do conciliation and court hearings take place? 

The majority of canton will only hold hearings in cases of emergency and if the sanitary precautions 
imposed by the OFSP can be respected. The conciliation hearing are normally not affected by the 
suspension of deadlines and should still be held. However, certain cantons (BS, BE, ZG) have also 
suspended them. The various cantonal regulations can be checked here soon. 

Are injunctions, judgments, etc. served despite the standstill period? 

9. Debt enforcement and bankruptcy law 

Mirco Ceregato, mirco.ceregato@bratschi.ch 
Daniel Glasl, daniel.glasl@bratschi.ch 
Thibault Fresquet, thibault.fresquet@bratschi.ch 

9.1 What is the meaning of the COVID-19 related legal standstill mean? 

On 18 March 2020, the Federal Council issued an ordinance suspending the debt enforcement 
proceedings in accordance with Art. 62 of the Federal Debt Enforcement and Bankruptcy Act. This 
suspension means that the Offices of Debt enforcement cannot take any action related to debt 
enforcement against debtors. Nonetheless, the execution of a freezing order request ordered by 
the judge and urgent interim measures that cannot be postponed is still possible.  

This ordinance is applicable from 19 March 2020 at seven o'clock in the morning until 4 April 2020 
at midnight. Given the Easter holidays, the legal holidays extend the period of suspension of debt 
enforcement proceedings for a total duration from 19 March 2020 to 19 April 2020. 
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9.2 What actions may no longer be taken by the debt collection office or the bank-
ruptcy office? 

As explained above, during a period of suspension of debte nforcement proceedings, it is no longer 
possible to notify acts related to debt enforcement proceedings. The following actions are generally 
considered to be acts related to debt enforcement proceedings: 

− All notifications, decisions, measures and communications from the debt enforcement authori-
ties (including notifications of orders to pay); 

− All notifications or communications of decisions of the supervisory authorities if they give rise to 
a debt enforcement related act; 

− All decisions, measures and communications of the Commissioner of Stay before granting or 
refusing a stay of proceedings in the course of a bankruptcy; 

− All judicial decisions applying the law on debt enforcement and bankruptcy proceedings (inclu-
ding decisions of release); 

− Summons to a bankruptcy hearing; 

− Decisions of the Judge competent regarding debt restructuring. 

9.3 Which debt enforcement and bankruptcy proceedings are at a standstill, which are 
not? 

To summarize simply, the debt enforcement proceedings, the lift of the opposition proceedings and 
the bankruptcy proceedings (insofar as a judgment has not yet been handed down) will be at a 
standstill. 

Urgent precautionary measures such as a freezing order request and inventory request are not 
affected by the stay of proceedings. 

Judicial decisions as such, such as the judgment of recognition of debts, recognition of foreign 
bankruptcy will not be affected by the suspension of proceedings. 

9.4 What happens tot he periods of limitation and forfeiture? 

These periods continue to run during the suspension period. Therefore, the procedural acts typi-
cally necessary to interrupt the limitation period or the lapse of a summons to pay may take place 
during the period of suspension of proceedings. They will simply not be notified to the debtor. 

9.5 Tips fort he creditor 

The Creditor should, notwithstanding the suspension, in this period take all possible measures to 
interrupt the prescription and ensure that his/her rights are not time-barred in order to recover its 
due. If it can do so, it should consider the possibility of urgent protective measures to ensure the 
recovery of its due. 
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10. Data protection 

Adrian Bieri, adrian.bieri@bratschi.ch 
Rolf H. Weber, rolf.weber@bratschi.ch 

10.1 May employers ask employees about illnesses and pre-existing diseases in con-
nection with the fight against COVID-19? 

As a general rule, employers may only process data regarding employees to the extent that such 
data concerns the employee’s suitability for his job or is necessary for the performance of the 
employment contract. Any data processing that goes beyond such purpose requires a special jus-
tification. Data concerning the health of an employee is considered sensitive personal data. There-
fore, the employer can rely on any of the following justifications for processing: the express consent 
of the data subject, a legal provision providing for the processing and, finally, an overriding interest 
of the employer.  

A distinction must be drawn between whether the employer asks his employees about existing 
illnesses or symptoms in order to obtain information about a possible coronavirus infection and, 
thus, minimize the risk of transmission of the virus or whether the requested information concerns 
general pre-existing health conditions. 

In the first case, the employer could base his inquiries and data processing both on his duty of care 
towards the other employees and on his interest in ensuring their health. 

In the second case, a cautious approach is recommended. While the COVID-19 Ordinance-2 gives 
employees who are at high risk, in particular those suffering from certain pre-existing diseases, the 
right to payed leave if it is not possible to implement the federal recommendations regarding hy-
giene and social distancing (2 meters distance), the Ordinance also provides that it is the employ-
ees themselves, who shall give notice that they are at high risk by making a personal declaration. 
In this respect, the employer is best advised to limit himself to inquiries concerning typical symp-
toms of the coronavirus. 

10.2 May employers collect and process information on whether employees were in a 
COVID-19 risk area or had direct contact with a COVID-19 infected person etc.? 

Employers have a duty of care towards their employees and a primary interest in their health in 
order to prevent infection and, not least, to be able to continue their business activities with suffi-
cient staff. These aspects entitle the employer to ascertain whether certain employees have or 
have had contact with infected individuals or whether they have recently been in a designated high-
risk country. 
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10.3 Are employers allowed (i) to inform employees that a particular employee has 
fallen ill with COVID-19, even mentioning the name of such specific employee, and 
(ii) to release from work other employees that were in contact with such employee? 

Information concerning a COVID-19 infection is particularly sensitive in the current situation and 
can have a stigmatizing effect on the respective employee. The employer's duty of care requires 
that such a disclosure should not be made unless it appears absolutely essential. At the same time, 
the duty of care obliges the employer to protect the health of other employees. As a rule, however, 
the employer should be able to fulfil this duty, even without mentioning any specific names, by 
ordering those employees who have had direct physical contact with the infected person to perform 
their work from home for at least 10 days or by granting them leave during this time. 

10.4 Are States allowed to collect and process location data of citizens (Big Data) in the 
fight against COVID-19? 

If the location data is anonymized, it is not subject to data protection legislation and can, in principle, 
be collected and analyzed by public authorities. 

Furthermore, the Federal Act against Epidemics allows public authorities to process health data to 
the extent that this is necessary to identify persons who are sick, suspected of being sick, infected, 
suspected of being infected and excreting pathogens for the purpose of implementing measures 
to protect public health, in particular to detect, monitor and combat communicable diseases. It is 
conceivable that public authorities could rely on this authorization to collect and analyze personal 
location data. However, the principles of the Federal Act on Data Protection must be observed at 
all times. In particular, the principles of proportionality, purpose-based processing, and transpa-
rency of processing and correctness of the data are applicable. 

For the EU, the GDPR also provides a basis for processing data concerning health for reasons of 
public interest in the area of public health, such as protecting against serious cross-border threats 
to health. 

In any case, the data collected must be erased or anonymized as soon as it is no longer needed 
for the purposes required by law, normally no later than ten years after collection of the data. 

11. Corporate law 

Florian S. Jörg, florian.joerg@bratschi.ch 
Thomas Peter, thomas.peter@bratschi.ch 
Marco Rizzi, marco.rizzi@bratschi.ch 
Alexander Blarer, alexander.blarer@bratschi.ch 

11.1 Can general meetings still be held and if so, how? 

A general or corporate meeting in the form provided for by the Swiss Code of Obligations consti-
tutes an event according to Art. 6 para. 1 COVID-19 Ordinance-2 and is therefore prohibited. 
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According to Art. 6a COVID-19 Ordinance-2, companies may order that, regardless of the ex-
pected number of participants and without observing the invitation deadline, participants may only 
exercise their shareholder's rights: 

− in writing or in electronic form; or 

− by an independent voting representative appointed by the company. 

This provision is provisionally in force until 19 April 2020, which is the date on which the board of 
directors of a company may order that the meeting be held in accordance with the principles set 
out above. The order must be notified to the shareholders in writing or published electronically at 
least four days before the date of the meeting. 

If a company wishes to hold its meeting in the form provided for by the Swiss Code of Obligations, 
it must obtain a permit from the competent cantonal authority on the basis of Art. 7 of the COVID-
19 Ordinance-2. However, such an exceptional permit will only be granted if, among other things, 
a public interest in holding the meeting in the form provided for by the Swiss Code of Obligations 
can be shown (Art. 7 para. 1 para. b COVID-19 Ordinance-2). In the case of private companies, it 
may be hardly possible to show such a public interest. 

11.2 Are protective duties to be observed?  

The aim of the special regulation according to Art. 6a COVID-19 Ordinance-2 is precisely to ensure 
that a meeting is held in compliance with the protective duties, which also means that these duties 
must be complied with under all circumstances. Proof of compliance with the protection duties is 
also a condition for obtaining an exceptianal permit to conduct an assembly in accordance with the 
principles of the Swiss Code of Obligations (Art. 7 para. 1 para. b of COVID-19 Ordinance-2). 

11.3 Can sick persons be denied access to the meeting? 

In any case, the interest of safeguarding the people’s safety must prevail the interest of a share-
holder to exercise his right to attend a meeting in person. Thus, a sick person can be denied access 
to the meeting. 

The receipt of an exceptional permit necessary for the holding of a meeting in accordance with the 
principles of the Swiss Code of Obligations requires, among other things, proof of measures to 
exclude persons who are ill or who feel ill (Art. 7 para. 1 para. b. item 1 of the COVID-19 Ordinance-
2). 

However, an ill shareholder or company cannot be denied the right to participate in writing or elec-
tronically or the right to authorize a proxy. 

11.4 Can meetings be cancelled or postponed at short notice? 

In practice, it was already possible to cancel or postpone a meeting at short notice before the 
outbreak of the crisis, and this possibility will of course continue to exist. 
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However, since the COVID-19 Ordinance-2 in Art. 6a offers a possibility to validly hold meetings 
even during the crisis period, we do not consider it to be permissible to postpone an ordinary meet-
ing to a date that is more than six months after the end of the financial year (Art. 699 CO). However, 
failure to comply with such deadline is not sanctioned by law. 

11.5 Is the board of directors liable if the company suffers damages as a result of the 
COVID-19 crisis? 

The liability of the board of directors is governed by art. 754 Code of Obligations. In principle, lia-
bility is only assumed if damage has occurred which is attributable to a breach of duty by the Board 
of Directors or an individual member («Board of Directors»), which was culpably committed and 
which adequatly caused such damage. In addition, the Board of Directors may not have legally 
validly delegated its powers. Pursuant to the Business Judgment Rule, Business decisions taken 
based on an appropriate information basis do not constitute a breach of duty. 

Claims for damages arising from the COVID-19 pandemic must also be examined according to this 
test. The focus will most probably not be on the question of damages, but on whether a lack of 
preparation for the pandemic constitutes a culpable breach of duty. Such a breach should only be 
present if an obligation to prepare for a pandemic arises from the nature of the business or from a 
clearly defined set of specifications. This will be applicable in very few cases. If there is no general 
pandemic plan in place and such a development is not part of the Board of Directors' risk consid-
erations, there has not yet been a breach of duty. Due to the unpredictability of the extent of the 
pandemic and the measures taken, also a slight form of negligence cannot be assumed, especially 
since Switzerland has not experienced such a situation in the lifetime of the current generations. 
In most cases, therefore, fault should also be denied. 

Liability may, however, be considered if the board of directors behaves incorrectly during the pan-
demic and breaches its duties. For example, it does not manage the company in the crisis, makes 
wrong decisions or does not follow the instructions of the Federal Council. Cases in which the 
Board of Directors followed orders of cantonal authorities that were contrary to federal law and 
subsequently caused damage to the company will be controversial. In this case, however, it would 
again have to be examined whether this was culpably done, which is generally unlikely to be the 
case if contradictory orders were issued by cantonal and federal authorities. 

11.6 Which measures must management take now? 

Management must ensure the continuation of the company. It must take the measures which the 
changes in the regulatory and economic environment make necessary in order to allow the contin-
uation of operations. Crisis response is a management task. 
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12. Capital Market Law 

Dr. Marcel Aellen, marcel.aellen@bratschi.ch 

In addition to the considerable effects on the operating business and earnings situation, listed com-
panies and companies active on the capital market also have to overcome challenges in connection 
with their obligations under capital market law in the context of the current crisis. 

Among other things, questions arise regarding communication, i.e. ad hoc publicity obligations, 
and in particular the new prospectus obligation created by the FIDLEG, which applies to all issues 
of securities. 

12.1 What has to be taken into account with regard to ad hoc publicity? 

According to the rules on ad hoc publicity, listed companies have to report events with material 
effects on business activities and significant business transactions to the market in good time. The 
following questions arise, for example: 

− To what extent are impairments of production relevant?  

− Do cases of illness that lead to personnel bottlenecks play a role? 

− How should the closure of production facilities be assessed? 

− What are the effects of supplier failures? 

− How are losses of management personnel due to illness to be treated? 

Ultimately, the yardstick seems to be the same as in normal times, namely whether the events and 
facts are likely to influence the company's share price, i.e. whether they are relevant to the share 
price. However, since the markets react more sensitively in times of crisis, as we are now experi-
encing, more sensitivity is probably called for when assessing price relevance. 

It is obvious that in view of the acute effects on the economy as a whole, the crisis triggered by the 
pandemic threatens companies in a variety of ways and is associated with corresponding risks. 
These must be identified, measured and adequately addressed as usual. Accordingly, they must 
also be reflected in any prospectuses and included in current offers by means of supplements of 
the prospectus. Each individual case must be assessed and the appropriate conclusions drawn for 
each case. Guiding principle is that the market shall be informed thereby as openly and transpar-
ently as possible, which is the purpose and goal of the prospectus. 
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13. Mergers & Acquisitions 

Florian S. Jörg, florian.joerg@bratschi.ch 
Marco Rizzi, marco.rizzi@bratschi.ch 
Alexander Blarer, alexander.blarer@bratschi.ch 

13.1 Do the effects of the COVID-19 crisis fall under the MAC clausaes? 

The COVID-19 pandemic does not change the principle that the scope of the MAC clause (Material 
Adverse Change) must be determined by interpretation. Accordingly, whether the clause will apply 
in the pandemic depends on its wording. In general, it can be assumed that the pandemic and its 
effects could not have been foreseen if, for example, the contract was concluded in autumn 2019. 
If, on the other hand, the contract was entered into, for example, at the end of February 2020, the 
predictability is likely to be an issue. 

13.2 When / under what circumstance may a closing be postponed or a party may with-
draw from the contract? 

If no applicable MAC-clause has been agreed, it must be examined on a case-by-case basis 
whether the execution of a contract can be refused or postponed based on the rules of contract 
law. In general, the assessment also depends on the question of how strongly the target has been 
affected by the COVID-19 pandemic. In this context, various argumentation approaches are pos-
sible, such as error, impossibility, deterioration of the acquired business before the transfer of risk 
or the so-called clausula rebus sic stantibus. Whether a party can use one of these legal institutions 
as a basis for discharging its contractual obligations depends heavily on the specific circumstances 
and would have to be clarified in a more detailed assessment of the individual case. 

Furthermore, various relevant questions regarding the impact of the crisis have not yet been an-
swered by the courts. Against this background, an amicable economic solution is preferable to 
litigation. 
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14. Construction, real estate and hospitality 

Ion Eglin, ion.eglin@bratschi.ch 
Alexander Blarer, alexander.blarer@bratschi.ch 
Thomas Schönenberger, thomas.schoenenberger@bratschi.ch 
Annina Berchtold, annina.berchtold@bratschi.ch 
Andreas Brenner, andreas.brenner@bratschi.ch 
Tanja Frischknecht, tanja.frischknecht@bratschi.ch 
Bigna Heim, bigna.heim@bratschi.ch 

Construction Law Issues 

14.1 What are the consequences of disruptions in the construction process or failure 
to comply with a time limit for delivery and completition? 

Delays, e.g. as a result of official orders due to the COVID-19, are temporary impairments of per-
formance. If the contractor is temporarily unable to deliver or complete the work, he is in default of 
obligor. The builder must put the contractor in default by means of a reminder and, after the expiry 
of a grace period set to the contractor, may either waive or insist on the contractor's performance. 
If the builder waives perfor-mance, he still has the choice and can either adhere to the contract and 
demand the positive contractual interest or withdraw from the contract and demand compensation 
for the negative contractual interest. 

However, the Standard SIA 118, which often forms part of a contract for work and services, pro-
vides for a separate regulation of the consequences of default. According to the Standard SIA 118, 
a contractor may extend the deadlines for the execution of the work without liability consequences, 
if he is not at fault for the delay and he has taken additional precautions to avoid the delay. 

14.2 Who bears the risk or the addional costs (builder or contractor) in case of addi-
tional expenses due to official regulations or in case of an official closure of con-
struction sites? 

If the parties have, in advance, agreed on a fixed price as payment for the work and services, the 
Swiss Code of Obligations (CO) provides that this price may be increased appropriately or the 
contract for work and services may even be terminated if extraordinary circumstances arise, such 
as the effects of the corona virus. 

The Standard SIA 118, however, provides for a regulation that deviates from the provisions of the 
CO. If extraordinary circumstances, such as compliance with official measures regarding COVID-
19, prevent or excessively complicate completion, the contractor may be entitled to additional com-
pensation for the proven actual additional expenses (s. Art. 59 Standard SIA 118). However, if the 
construction sites are shut down due to an official order, this is a so-called general market economy 
disturbance. In these cases, in principle, no compensation is due for the additional expenses in-
curred (s. Art. 61 Standard SIA 118). In this case the contract cannot be terminated either. 
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14.3 What must the builder provide fort he event that contractors/suppliers com-
misioned in the construction project become insolvent as a result of the COVID-19 
crisis? 

In order to minimise a double payment risk for the builder in the event of the insolvency of his 
contractors and/or suppliers in connection with building contractor's liens, we recommend that the 
builder now checks the contracts for work and services /supply contracts with his contractors/sup-
pliers to see whether they contain a direct payment clause. This is a clause in the contract for 
work and services/supply contract by which the parties agree that in the event of the supplier's/con-
tractor's financial difficulties, the builder/purchaser is entitled to pay the contractor’s subcontrac-
tor/supplier’s sub-supplier directly, deducting the corresponding amount of the direct payment from 
the payment owed to the contractor/supplier. If the contract for work and services/supply contract 
does not currently contain such a direct payment clause, we recommend contacting the contractual 
partners and agreeing on such a direct payment clause with the contractors/suppliers in an annex 
to the contract for work and services/supply contract. 

In addition, under the given circumstances care must be taken to ensure that only payments on 
account are made to the value of the actual construction progress in the project as proven by the 
contractor or to the value of the actual delivery to the construction site as proven by the supplier. 

14.4 Are conctractual penalties agreed in the contract for work and services between 
the client and the contractor applicable to delays in performance due to COVID-19 
crisis-based delays in performance? 

In order to assert a contractual penalty, the main obligation secured thereby, e.g. the work perfor-
mance owed, must in principle not or not correctly have been fulfilled. In addition, the debtor must 
be at fault, i.e. he must be accused of at least slight negligence. However, the requirement of fault 
can be contractually amended or waived. 

A contractual penalty for delays due to the effects of the COVID-19 is due to the lack of fault only 
owed if this was expressly agreed in the contract. 

Real Estate Law Issues (in particular Tennancy Law) 

14.5 What rights do tenants and landlords have if, as a result oft eh COVID-19 crisis, 
there is a delay in the commencement of the leased property in relation tot he con-
tractual agreements between the landlord and the tenant? 

If the leased property is not handed over in accordance with the contract at the time of the agreed 
handover, a case of non-performance (leased property cannot be handed over at all) or defective 
performance (leased property has defects) may exist. 

If there is a case of non-performance, for example, because the apartment cannot be completed 
on time, the consequences depend on whether the landlord is at fault or the performance has 
become impossible. If the landlord is at fault, he is in default. However, the landlord is not at fault 
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if the contract cannot be fulfilled due to effects in connection with the COVID-19. If the apartment 
as a whole cannot be handed over because it is no longer possible, this is a case of impossibility. 
In the case of objective impossibility, i.e. if not only the specific debtor but also any other debtor in 
the same situation is unable to perform, the entire contractual relationship shall expire without 
compensation. However, if the handover is only temporarily impossible and the apartment can still 
be completed during the rental period, it is a so-called temporary impossibility. This will be the case 
as soon as there are no more COVID-19 related restrictions. In these cases, the landlord will be in 
default. 

If the apartment can be handed over on the agreed date, but it has defects, this is a case of defec-
tive performance. The consequences for the landlord in this respect depend on the seriousness of 
the defect. In the case of a serious defect, the tenant does not have to take over the apartment and 
can put the landlord in default and finally withdraw from the contract. In the case of minor defects, 
the tenants must take over the apartment, but they have the same rights as if the defect had oc-
curred during the rental period. Among other things, they can demand that the defect be repaired 
or that the rent be reduced. 

14.6 What rights do buyers and sellers of real estate property have if, as a result oft he 
COVID-19 crisis, there is a delay in the commencement oft he purchased item on 
relation tot he contractual agreements between the seller and the buyer? 

If a real estate property (e.g. a house or condominium unit in an apartment building) is not handed 
over in accordance with the contract at the agreed time, there may be a case of non-performance 
(object of purchase cannot be handed over at all because it is uninhabitable) or defective perfor-
mance (object of purchase has defects which do not significantly impair the use of the object of 
purchase). The time of handover is always specified in the respective property purchase contract. 

If the object of purchase is not handed over at all, this would be considered a case of non-perfor-
mance. The legal consequences depend on whether the seller is at fault or the performance has 
become impossible. If the seller is at fault, which will not be the case if effects in connection with 
the corona virus are the cause of non-performance, the seller will be in default. If the object of 
purchase can no longer be handed over because it is no longer possible at all and the seller is not 
at fault, this is a case of objective impossibility and the entire contractual relationship shall expire 
without compensation. However, since at present in most cases a purchase object cannot be com-
pleted and handed over according to the restrictions caused by the COVID-19, this is a so-called 
temporary impossibility. In this case the contractual relationship does not expire without compen-
sation, but the seller is in default. 

If the object of purchase can only be handed over with defects at the agreed time, this is a case of 
defective performance. In these cases, the seller has the right to rescind the contract of sale for 
breach of warranty, to demand a reduction of the sale price or to otherwise claim compensation for 
the damage. However, the law does not provide for a right to remedy of defects. 

Most contracts regarding immovable property provide for individual provisions that deviate from 
the law and which take precedence. For example, a right to remedy of defects or the complete 
elimination of warranty claims can be agreed in the property purchase agreement. 
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If the object of purchase is handed over unfinished, the buyer must observe the time limit, as in 
principle all complaint and limitation periods in warranty rights begin with the delivery of the object 
of purchase. 

14.7 Is the rent for commercial premises still owed even during the lockdown? 

It is unclear and new territory in law. Various authors have commented on this so far. However, the 
opinions on this issue are divided. 

According to one opinion, the rent is still owed. The reason given is that an official closure of a 
business is to be considered a risk to the tenant and that the closure, as is currently the case, is 
not related to the rented property but to the type of activity carried out by the tenant in the rented 
property. According to this opinion, a defect of the rental object would be a so-called operational 
defect for which the tenant is responsible. 

The other opinion argues that it is a defect according to Art. 259a CO thus a so-called object-
related defect if the landlord can no longer make the rented property available for the contractually 
agreed purpose (Art. 256 CO). This entitles the landlord to a rent reduction of up to 100%, depend-
ing on whether certain types of use (e.g. warehouse, office) are still possible or not. 

It is further discussed whether and to what extent an impossibility of use and thus an impossibility 
of performance under Art. 119 CO could exist if the contract expressly provides for a specific pur-
pose or if such a purpose has been agreed implicitly or tacitly and the fulfilment of this purpose has 
been prohibited to the tenant. 

Finally, the subjective impossibility according to Art. 97 CO is also brought up, according to which 
the contractual performance is subjectively impossible if the performance of the contract is no 
longer reasonable for the debtor in good faith. Discussions on the applicability of general-law prin-
ciples are moving in a similar direction due to the unpredictability of events and serious sudden 
equivalence disorders (clausula rebus sic stantibus; good faith and prohibition of abuse of legal 
rights; force majeure; fundamental error). 

On the basis of the Federal Council's statement in its media conference of 27 March 2020, it is 
more likely that the rent is still owed. However, the deadline for payment arrears has been extended 
from 30 to 90 days in accordance with Art. 257d para. 1 CO, provided that the rent is due between 
13 March 2020 and 31 May 2020 and the arrears are attributable to the measures ordered by the 
Federal Council for the control of COVID-19. 

However, the extension of the period does not necessarily mean that a rent reduction may not be 
possible nevertheless because of the lockdown. The courts will probably still have to give their 
opinion on this. Due to the current exceptional circumstances, we therefore recommend that the 
parties seek a solution, e.g. in the form of a deferral. In view of the uncertainty of the legal situation, 
we do not recommend sending reminders with a threat of termination within the meaning of 
Art. 257d CO at this time. 
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14.8 Is the lease of the unfructuary lease still owed during the lockdown? 

Basically, yes (see above comments on rent of commercial premises). However, according to the 
Federal Council's media release of 27 March 2020, the deadline for arrears of payment in accord-
ance with Art. 282 CO for rents due between 13 March 2020 and 31 May 2020 has been extended 
from 60 to 120 days, provided that the arrears are due to the measures ordered by the Federal 
Council to combat COVID-19. 

14.9 Is the rent for resindetial premises still owed? 

Basically yes. However, the question arises as to whether, due to the current exceptional situation, 
deferrals should also be considered in individual cases for residential rents. 

14.10 What to do with tenants who are no longer able to pay their rent? 

Currently, there is a legal standstill in debt collection until 19 April 2020. Consequently, debt en-
forcement proceedings can be initiated, but debtors will not be served with a commandment of pay.  

However, a termination of the lease in accordance with Art. 257d OR is possible in principle, pro-
vided that the relevant conditions are met (setting a time limit for payment and notify him that in the 
event of non-payment the landlord or lessor will terminate the lease on expiry of that time limit). As 
already mentioned, however, for rent due between 13 March 2020 and 31 May 2020, the deadline 
for payment arrears has been extended from 30 to 90 days in accordance with the Federal Coun-
cil's order of 27 March 2020, provided that the arrears are attributable to the measures ordered by 
the Federal Council to combat COVID-19. 

14.11 May an apartment still be inspected or taken over? 

Yes, there is currently no curfew. Apartment inspections and visits may therefore still be carried 
out in principle, provided that the FOPH's rules of conduct are observed. According to the Federal 
Council's media release of 27 March 2020 the Federal Council also confirmed that removals are 
still permitted if the FOPH's rules of conduct are observed. 

14.12 May a tenant stay longer in the rented accomodation on the grounds that he cannot 
vacate and leave the rented accomodation which has been cancelled dur to COVID-
19 disease and/or quarantine? 

No, in principle, the obligations under the rental agreement apply. If the lease is terminated, the 
tenant is generally obliged to vacate and leave the rented property at the end of the lease. This 
applies in particular, since a new rental agreement has usually already been concluded with a 
subsequent tenant. The situation would only be assessed differently if a curfew were imposed. In 
the event of a curfew, the tenants would probably not be obliged to leave and vacate the rented 
property. 
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14.13 May the landlord insist that a tenant currently lets strangers into his apartment? 

In principle, tenancy law applies, according to which the tenant is obliged to tolerate inspections, 
repairs etc., while maintaining a reasonable period of notice. However, since the COVID-19 can 
survive for several days on an object according to the latest findings, we believe that the question 
arises whether the basic right to physical integrity should not be given greater weight. If, as a con-
sequence, a tenant should refuse access to the apartment because of the risk of infection, we 
therefore recommend - if possible - postponing inspection appointments etc. until after 
19 April 2020, based on the current state of knowledge. 

14.14 Does a commercial tenant affected by the lockdown forfeit his right to a reduction 
in rent on account of a defect if he does not immediately enforce it? 

No, the tenant can, in principle, claim his entitlement to a rent reduction at any time, i.e. even after 
the defect has been remedied and even after the termination of the lease. However, according to 
the Federal Supreme Court's jurisdiction, the prohibition of abuse of legal rights as well as the 
protection of the landlord's legitimate trust are considered a barrier if the tenant does not request 
the removal of the defect and does not otherwise declare that he is bothered by the defect. How-
ever, the claim to a reduction of the rent shall only exist for the period of time in which the landlord 
was aware of the defect - for which, in our opinion, no notification by the tenant is necessary due 
to the lockdown - and at the latest until the defect has been remedied. If the tenant accepts a 
deferral for the time being, he has not forfeited his right to a possible rent reduction - subject to the 
prohibition of abuse of legal rights. 

14.15 Does the lockdown constitute a reason for an extraordinary termination of a com-
mercial lease? 

In principle not, unless the rental agreement was signed only for a particular event or the like and 
the event cannot or could not take place. If a commercial rental agreement is concluded with regard 
to a particular event which cannot be held due to the COVID-19 situation, an objective impossibility 
according to Art. 119 CO would exist, whereby the obligation expires by law and services already 
rendered must be reimbursed. 

14.16 Can a lease agreement with a tenant who is homebound or even hospitalised due 
to COVID-19 disease be terminated if the landlord is aware oft he disease? 

If the landlord knows or must assume that the tenant is not in a position to exercise his rights, the 
termination may be challenged under certain circumstances pursuant to Art. 271 para. 1 CO on 
the basis of the unsparing exercise of rights. 

  



 Legal issues surrounding the COVID-19 pandemic 
 page 34 | 41 

 

15. Arbitration 

Sandra De Vito Bieri, sandra.devito@bratschi.ch 
Anton Vucurovic, anton.vucurovic@bratschi.ch 
Thibault Fresquet, thibault.fresquet@bratschi.ch 
Silvia Renninger, silvia.renninger@bratschi.ch 
Liv Bahner, liv.bahner@bratschi.ch 

Arbitration as a method of choice due to the current challenges 

15.1 The contract includes a choice of forum clause in favor of State courts, can the 
dispute be referred to arbitration instead and if so, how? 

Yes, the parties to the contract are in principle free, despite the jurisdiction clause contained 
therein, to subsequently appoint an arbitral tribunal by joint agreement for any disputes arising out 
of or in connection with the contract, and to appoint an arbitral tribunal under exclusion of the state 
jurisdiction, provided that the relevant legal relationship is arbitrable. Whether or not a valid arbi-
tration agreement has been concluded is determined for “national relationships” in accordance with 
Art. 357 and 358 of the Swiss Code of Civil Procedure, for international relationships Art. 178 of 
the Federal Code on Private International Law applies. According to the aforementioned provisions, 
the arbitration agreement must always be made in writing or by means of proof of the written form. 
Any further formal requirements for the amendment of the existing contract that may be contained 
in the contract must also be observed. 

15.2 Court proceedings are pending, however court proceedings face various obstacles 
due to the crisis, could the dispute still be referred to arbitration and if so, how? 

In principle, neither the Swiss Code of Civil Procedure nor the Federal Act on Private International 
Law contains provisions that would exclude such a «referral». However, it should be noted that the 
absence of an arbitration agreement is a negative procedural requirement before state courts. 
However, since the procedural requirements to be examined ex officio by the court must be avail-
able only at the time of the judgment, the parties should be able to agree on arbitration for disputes 
even during pending state proceedings until shortly before the judgment is rendered. In this case, 
the state court would have to dismiss the case due to the absence of a negative prerequisite for 
the proceedings and the parties could refer the dispute to an arbitral tribunal. Of course, the ad-
vantages and disadvantages of such a procedure must be carefully weighed up depending on the 
stage of the state proceedings. 
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Procedural effects on the arbitration proceedings 

15.3 Is it possible to do E-Filing only? 

The state provisions, which only, in principle, regulate arbitration proceedings, usually provide that 
the parties may either regulate the proceedings themselves or by reference to existing arbitration 
rules, such as the Swiss Rules of International Arbitration of the Swiss Chambers Arbitration Insti-
tution (Swiss Rules), or that they may submit the proceedings to a procedural law of their choice. 
If the parties regulate the proceedings themselves, they may provide for all documents relevant to 
the proceedings to be sent to the arbitral tribunal and the parties exclusively by means of e-filing, 
waiving the requirement of postal delivery. For instance, if the parties refer their dispute to arbitra-
tion under the Swiss Rules, Art. 15 (1) of the Swiss Rules merely stipulates the principle of ensuring 
equal treatment of the parties and a fair hearing, but otherwise leaves the regulation of the pro-
ceedings to the arbitral tribunal. The arbitral tribunal will discuss the procedural rules with the par-
ties in an «Organisational Call» and will lay down them in its «Procedural Order No. 1». Accord-
ingly, proceedings under the Swiss Rules can in principle only be conducted on the basis of e-
filings, provided that this is technically feasible for all parties involved. The Swiss Rules make this 
possible by providing in Art. 2 para. 1 of the Swiss Rules that all notifications under the Swiss Rules 
shall be deemed to have been served if they are received at the postal or electronic address. 

15.4 Is it possible to request time extensions due to COVID-19? 

Arbitration procedures are generally more flexible than state proceedings. Especially in the case 
of time limits that are already running, an adjustment to the circumstances is easier. In the course 
of the COVID-19 crisis, delays and disruptions in the course of proceedings may occur due to 
limited availability of parties, party representatives, witnesses and arbitrators, including travel re-
strictions, quarantine, illness or childcare. It must be possible to adapt ongoing proceedings to 
these circumstances. 

The current crisis should not, however, be a blank cheque to ask for arbitrary extensions of time 
limits. A request for an extension must still be well justified. Whether or not a time limit should be 
granted remains a question of the individual case at hand. If there are sufficient grounds for an 
extension of the deadline, the parties in particular should behave accommodatingly or collegially 
towards each other and, if necessary, agree to an extension of the deadline. Ultimately, it is for the 
Arbitral Tribunal to decide whether or not to grant an extension based on a reasoned request. 
Hence, there is no statutory right to have a deadline extended due to COVID-19. 

15.5 What happens to the hearing? E-Hearings vs. Hearing in person (Seoul Protocol 
on Video Conferencing in International Arbitration)? 

As per the last round of measures enacted by the Swiss Federal Council, gatherings of 5 or more 
people are expressly forbidden. This and the travel restrictions imposed by various States mean 
that most likely hearings will not take place in person. 
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With that in mind, arbitration practitioners will be more likely to resort to virtual hearings. Luckily, in 
March 2020, the Seoul Protocol on Video Conferencing in International Arbitration was published 
as best-practice guidelines for the conduct of video conferencing in International Arbitration. These 
guidelines address issues such a video conferencing venue, technical requirements, recordings, 
test requirements, and preparatory arrangements. Notably, the request for a video-conferencing 
hearing shall be made at least 72 hours before the hearing. These guidelines are new and as such 
untested, nonetheless given the current crisis, the guidelines will be put to the test. Needless to 
say that here as well, the ultimate decision on how and if hearings will take place lies with the 
Arbitral Tribunal. Hence, Parties should address the question as soon as possible. 

15.6 Is it possible that Tribunals assess the documents and written witness statements 
provided by the parties as proof without a hearing? 

First and foremost, it must be stated that hearings are not a necessity in arbitration. There are 
plenty of arbitration taking place only on documentary evidence without any actual hearing taking 
place.  

The problem will be with witness evidence when written witness statements are lodged with the 
Tribunal, and the opposing side not have had a chance to put the witness evidence to test in so-
called cross-examination. In that scenario, the Tribunal will most likely have to resort to a video 
conference or be more cautious in its weighing of the written witness evidence. Usually, Specific 
Procedural Rules as agreed by the Parties and the Arbitral Tribunal provide direction in this type 
of questions.  

15.7 Due to the circumstances, should expedited procedures be the method of choice? 

Expedited procedures generally result in a faster award and are characterized by the fact that the 
dispute is decided by a sole arbitrator and that an oral hearing can be waived. In addition, under 
the ICC Rules, for example, the arbitral tribunal may also reduce the number, length and content 
of submis-sions (Arbitration Newsletter November 2017: New ICC Fast Track Arbitration Rules – 
The faster the better?). 

Expedited procedures can also be advantageous in times of the COVID-19. Disputes originating 
in the pandemic are likely to be less complex or technical in some cases. Parties that have become 
involved in disputes due to the crisis are more interested in maintaining their business relationships 
and not in burdening them with lengthy court or arbitration proceedings. This can be remedied by 
choosing an expedited arbitration procedure. Furthermore, the need for the physical presence of 
witnesses, parties and arbitrators is limited. Not only open confrontations but also necessary travel 
can thereby be avoided. 

15.8 Can I still apply for Emergency Arbitration? 

Provisional legal protection can also be obtained in times of the COVID-19 pandemic by appointing 
an Emergency Arbitrator. This institution enables the parties to obtain legal protection before the 
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arbitral tribunal is constituted, for example within 15 days according to the Swiss Rules. Although 
decisions of the Emergency Arbitrator cannot be enforced, experience has shown that the parties 
voluntarily comply with them and the decisions can, in the best case, lead to an early settlement. 
Due to the current limitation of court proceedings, obtaining interim legal protection through an 
emergency arbi-trator not only appears possible, but also advisable if the underlying contract con-
tains an arbitration clause (Arbitrataion Newsletter September 2016: Emergency in Arbitration). 

Force majeure and hardship cases in arbitration proceedings 

15.9 How did arbitral tribunals deal with force majeure issues in the past? (Continental 
law vs. common law approach)? 

The starting point of any arbitration is the law chosen by the parties. However, if there is any am-
biguity, arbitral tribunals sometimes use general principles of law (lex mercatoria). 

Arbitration practitioners, applying general principles of law for the existence of force majeure, pre-
supposes that the performance owed has been impossible or extremely difficult and that the ob-
stacle has not been caused by the parties themselves. The obstacle must not have been foresee-
able in time and must not be possible of being removed by reasonable means.  

In the past, however, arbitral tribunals have not necessarily regarded the existence of force majeure 
as an event terminating the obligation to perform, but rather as an interruption. There is a tendency 
to distribute unforeseen costs between both parties and/or to work towards an adjustment of the 
contract. The parties themselves are expected to renegotiate current contracts in the case of force 
majeure. 

15.10 What is the Force majeure excuse under CISG, Unidroit Principles and ICC Force 
Majeure Clauses? 

The consequences of the COVID-19 pandemic is an event of force majeure within the meaning of 
Art. 79 of the United Nations Convention on Contracts for the International Sale of Goods of 
11 April 1980 (CISG; SR 0.221.211.1). These are circumstances causing impediments of external 
origin beyond the debtor’s control which could not reasonably be expected to be taken into account 
at the time of conclusion of the contract. This concept includes in particular impediments due to 
state intervention, including those arising from legal regulations, as well as pandemics. The Force 
Majeure clause ICC 2003 (and its version updated in March 2020) as well as the Unidroit Principles 
come to the same conclusion. 

The consequences of pandemics range from the extinction of the obligation to its postponement. 
If performance has become purely and simply impossible (due to the nature of the performance), 
the contract may be terminated without compensation. In other cases, performance is not impos-
sible but delayed and the consequences will depend on the duration and consequences of the 
pandemic. This may pave the way for a long period of uncertainty. In some extreme cases, eco-
nomic circumstances (e.g. disruption of supply chains) may change the economic parameters of 

https://www.bratschi.ch/fileadmin/daten/dokumente/newsletter/2016/04_arbitration_september/emergency_in_arbitration_-_sandra_de_vito_bieri_and_liv_bahner.pdf
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transactions so unfairly that the principle of good faith may justify terminating the obligation. This 
is known as clausula rebus sic stantibus. Whatever the case, the party invoking force majeure is 
already advised to inform its counterparty immediately of the events preventing the performance 
of its obligations. 

Concerning force majeure and changed circumstances: see also 4. Contract law, above. 

16. Family Law 

Anna Murphy, anna.murphy@bratschi.ch 

16.1 Do I have to pay the entire post marital maintenance according to the divorce 
judgement despite that my income has become lower due to short-time work or 
other loses of income? 

Yes. The divorce verdict is a legal entitlement to contest debtor opposition. You would have to file 
a petition to modify the divorce verdict first. In principle, such a modification becomes legally effec-
tive when the modification verdict becomes legally binding. In addition, the change requires a per-
manent, significant and unforeseen change in the circumstances. The current situation is not per-
manent. 

16.2 Do the visiting rights to my children stipulated in the interim visitation order still 
apply? 

Yes, the visits can still take place. Even during a curfew in which case you are supposed to take 
care of the children at home. During a curfew, it is advisable to carry the interim order or an interim 
agreement when you pick the children up or bring them back. The guidelines of the Federal Office 
of Public Health are to be considered. 

17. Immigration Law 

Arnaud Beuret, arnaud.beuret@bratschi.ch,  
Pascal Rüedi, pascal.rueedi@bratschi.ch 
Sascha Wohlgemuth, sascha.wohlgemuth@bratschi.ch 
Cédric-Olivier Jenoure, cedric.jenoure@bratschi.ch 

17.1 Who is affected by the restrictions to entry into Switzerland? 

Persons from countries or regions at risk are affected by the measures to restrict entry into Swit-
zerland. With certain exceptions, all foreign nationals who wish to enter Switzerland from abroad 
in accordance with the annex to the COVID-19 Ordinance-2 will be refused entry. 

In particular, countries or regions whose authorities have ordered extraordinary measures to pre-
vent and combat the COVID-19 epidemic are regarded as risk countries or regions. The list of 

mailto:anna.murphy@bratschi.ch
https://www.dict.cc/englisch-deutsch/petition.html
https://www.dict.cc/englisch-deutsch/to.html
https://www.dict.cc/englisch-deutsch/modify.html
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countries or regions at risk is published in Annex 1 of the COVID-19 Ordinance-2 (SR 818.104.24) 
and is updated regularly. 

At present (as of 26 March 2020), all countries are affected except the Principality of Liechtenstein. 

The entry ban applies in particular to foreigners entering the country as service recipients, tourists, 
visitors, participants in events, for medical treatment, to look for work or to submit an application 
for a residence permit. This also includes persons whose gainful employment or provision of ser-
vices has not previously been subject to compulsory registration (EU/EFTA). Non-self-employed 
and self-employed gainful employment and the provision of services are subject to the obligation 
to register from the first day (EU/EFTA). 

17.2 What happens to ongoing settlements and the applications for employment? 

The issuing of Schengen visas and national visas in all third countries will be suspended until 
15 June 2020. 

Exceptions will be made for cases of hardship and cases that are in the public interest of Switzer-
land (see below, point 4). 

The issuance of Schengen visas (Visa C) and national visas (Visa D) to persons from risk countries 
in accordance with Annex 1 of COVID-19 Ordinance-2 will be suspended in principle until 
15 June 2020. Applications for such visas will in principle no longer be accepted. 

Persons who already have an entry authorisation or the assurance of authorisation may continue 
to enter the country. Applications for newly arriving workers from third countries are suspended 
until further notice. 

Applications for permits and registration procedures under labour market law are suspended. Ex-
tensions and renewals of permits for persons already in Switzerland will continue to be processed. 

17.3 Under what circumstances are visas for entry into Switzerland still issued now? 

D visas may still be issued, provided that the authorisation to issue visas (entry permit) or an as-
surance has been issued up to and including 18 March 2020. 

Return visas can be issued as before after consultation with the canton. 

Visas can still be issued for applications by persons subject to visa requirements who are allowed 
entry on the basis of Art. 3 para. 1 of COVID-19 Ordinance-2 (see below, point 4), who are in a 
situation of extreme necessity, specialists who are of great importance in the health sector or other 
special cases such as urgent international meetings (Geneva International). In principle, the appli-
cants bear the burden of proof. 
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17.4 What other exceptions to the entry restrictions are there? 

The following categories of persons will continue to be allowed entry, provided they fulfil the normal 
entry requirements (Article 3 para. 1 of COVID-19 Regulation-2): 

− Holders of a Swiss residence permit, a visa (visas issued by another Schengen State repre-
senting Switzerland are also considered to be visas issued by Switzerland), a cross-border 
commuter permit or a residence permit guarantee 

− Holders of a registration certificate who are entering Switzerland for professional reasons; in 
any case, they must have been registered and confirmed in accordance with the registration 
procedure before entering the country 

− Holders of a goods delivery note within the framework of commercial transport of goods 

− Travellers in transit 

− Cases of hardship or cases in the public interest, including spouses and minor children of for-
eign citizens of a Swiss citizen who, because of the current situation, wish to return to Switzer-
land from their previous place of residence abroad together with the Swiss citizen (evacuation) 

− Persons stranded in the international transit zones of airports due to cancelled flights 

17.5 Can EU/EFTA citizens enter Switzerland? Under what circumstances? 

All countries except the Principality of Liechtenstein are considered risk areas (as of 
24 March 2020) and entry is therefore generally prohibited for all foreigners. In particular, EU/EFTA 
citizens who have a cross-border commuter permit (G permit), short stay permit (L permit), resi-
dence permit (B permit) or settlement permit (C permit) may enter Switzerland. It is also possible 
to enter Switzerland for gainful employment of up to three months (secondment or local employ-
ment contract). In this case, both a professional reason and a registration certificate are required; 
the latter is required from the first day for all sectors and employees. 

EU/EFTA citizens may not enter Switzerland for employment of three months or more - except in 
exceptional cases such as hardship cases or specialists in the health sector. They only receive the 
residence permit when they register with the local authorities. With other words, it is not possible 
to enter the country to submit an application for a residence permit. 

17.6 Under what circumstances can third-country nationals enter Switzerland? 

Third-country nationals are also generally not allowed to enter Switzerland. However, entry is pos-
sible in particular if they have a residence permit (in particular a G, L, B or C permit) or a visa 
(C visa with the purpose of travel «business» as specialists in connection with the health sector or 
«official visit»; C Vrg visa; D visa) or an assurance that a visa will be issued before 18 March 2020. 



 Legal issues surrounding the COVID-19 pandemic 
 page 41 | 41 

 

17.7 Can the spouse and minor children of a foreigh citizenship of a Swiss citizen who 
wishes to return to Switzerland be granted an entry? 

Swiss nationals who have previously resided abroad and who wish to return to Switzerland perma-
nently with their core family (spouses, minor children) due to the crisis (evacuation) may enter 
Switzerland together with the core family. 

17.8 How long do the entry restrictions apply? 

The entry restrictions of the COVID-19 Ordinance-2 are valid as long as necessary, but at the most 
for a period of 6 months after coming into force. The Federal Council lifts them in whole or in part 
as soon as the measures are no longer necessary. 

The issuing of Schengen visas and national visas in all third countries will be suspended in principle 
until 15 June 2020. Exceptions apply in cases of hardship and cases which are in the public interest 
of Switzerland. 

17.9 Further information 

https://www.admin.ch/opc/en/classified-compilation/20200744/index.html 

https://www.sem.admin.ch/sem/en/home/aktuell/aktuell/faq-einreiseverweigerung.html 

https://www.sem.admin.ch/dam/data/sem/rechtsgrundlagen/weisungen/fza/20200324-rs-COVID-
19-d.pdf (in German only) 

https://www.sem.admin.ch/dam/data/sem/aktuell/aktuell/einreisestopp/weisung-COVID-19-d.pdf 
(in German only) 
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