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Imagine you’re a company operating outside the United States. You’re incorporated outside the United States. Your 
employees don’t work in the United States. In fact, they’ve never been to the United States. All of this makes it all the 
more remarkable to you when one day you receive a lawsuit brought by one of those employees against you in a U.S. 
court, asserting a violation of that employee’s supposed rights under U.S. employment law. You think to yourself, 
‘‘This can’t be.’’ But as set forth below, you’re wrong: it can.  
 
This article summarizes the circumstances under which U.S. employment laws apply outside the United States, i.e., the 
‘‘extraterritorial’’ application of U.S. employment law. Specifically, it addresses the U.S. employment laws that 
expressly apply to U.S. citizens who are employed by companies operating outside the United States, which employees 
are covered by those laws, which employers are subject to those laws, and possible defenses available to foreign 
companies when they are sued for allegedly violating one or more of those laws.  
 
After explaining the mechanics of extraterritorial application, we examine the additional challenges of complying with 
U.S. employment laws abroad when those laws conflict with the applicable employment laws of the host country. To 
illustrate, we draw upon our experience in Qatar to examine briefly the possible conflicts between U.S. and Qatari 
employment law. 

 
What U.S. Job Laws Apply Abroad? 
 
U.S. law presumes that its statutes do not apply beyond its borders.2

 “Absent clear evidence of congressional 
intent to apply a statute beyond our borders, the statute will apply only to the territorial United States.’’3 Thus, the best 
evidence that Congress intended a statute to have extraterritorial effect is the plain language of the statute.4 

Currently, three major U.S. employment laws have extraterritorial application: Title VII of the 1964 Civil Rights Act, 
the Americans with Disabilities Act, and the Age Discrimination in Employment Act.5

  
 

Title VII 6
 bars discrimination in employment based on race, color, national origin, religion, and sex.7

 A successful 
plaintiff can recover damages for back pay, future loss, emotional distress, pain and suffering, inconvenience, mental 
anguish and loss of enjoyment of life, and attorneys’ fees. A court also may order equitable relief, such as 
reinstatement. In cases where intentional discrimination is found to have occurred, a court may impose punitive 
damages against the employer.8

  
 

The ADA prohibits discrimination based on disability, or perceived disability, and requires employers to provide a 
‘‘reasonable accommodation’’9

 where necessary to enable a qualified employee or applicant with a disability to 
perform the essential functions of a job.10

 The ADA provides remedies identical to those available under Title VII. 
 
The ADEA makes it unlawful to fail or refuse to hire or discharge any individual or otherwise discriminate against any 
individual with respect to his or her compensation, terms, conditions, or privileges of employment because of such 
individual’s age. It applies to persons who are 40 years of age or older. Remedies include back pay, front pay, and 
attorneys’ fees. In cases of intentional discrimination, liquidated damages (i.e., a doubling of actual damages) may be 
assessed.  
 
Each of these three laws also makes it illegal for an employer to retaliate against an employee because the employee 
exercised rights under the statute.11

 Retaliation is a separate legal claim and occurs when an employer, employment 
agency, or labor organization takes an adverse action, such as firing, demoting, or reducing compensation,12

 against a 
covered individual because he or she engaged in a protected activity such as complaining of discrimination or aiding in 
the investigation into a complaint of discrimination.13 

 
 

Who’s Covered? 



 

 

A U.S. citizen employed outside the United States is covered. If the employee is not a U.S. citizen, 14
 the laws do not 

apply.15
 Thus, U.S. resident aliens working outside of the U.S. are not covered.16

  
 

Not all foreign employers that employ U.S. citizens outside of the United States are subject to these U.S. employment 
laws. The initial question is: How many employees are employed by the employer? Each of these three laws has a 
numerical minimum.17

 
 

Under the ADEA, a company must have ‘‘twenty or more employees for each working day in each of twenty or more 
calendar weeks in the current or preceding calendar year’’ to qualify as an ‘‘employer.’’18

 Both Title VII and the ADA 
require 15 or more employees for the same time period.19

 
 

An employer that meets the numerical threshold still must fall into one of the following categories to be subject to these 
U.S. employment laws:  
 
 

1. An employer incorporated in the United States.  An employer-company incorporated in the United States is 
deemed to be a U.S. company and thus is subject to U.S. law.20

 A foreign branch of a U.S. company also will be 
considered a ‘‘joint employer,’’ subjecting the foreign branch to extraterritorial application of these U.S. employment 
laws. 
 
2. An employer not incorporated in the United State s but having sufficient contacts with the United 
States . An employer incorporated outside of the United States, or not incorporated (e.g., a partnership), still may be 
regarded as a ‘‘U.S. employer’’ based upon its ‘‘totality of contacts’’ with the United States. The three principal factors 
that U.S. courts use in determining ‘‘totality of contacts’’ are (1) the entity’s principal place of business, (2) the 
nationality of dominant shareholders and/or those holding voting control, and (3) the nationality and location of 
management—officers and directors. 
 
3. A non-U.S. firm ‘‘controlled’’ by a U.S. company . To determine whether a non-U.S. company is sufficiently 
‘‘controlled’’ by a U.S. company to be subject to these U.S. employment laws, a court will examine four factors: 21(1) 
the degree of interrelated operations between the foreign employer and the U.S. company; (2) the extent of common 
management between the foreign and U.S. companies; (3) the degree of centralized control of labor relations; and (4) 
the extent of common ownership or financial control.22 
 

Possible Defenses to Liability? 
 
An employer subject to the extraterritorial application of these U.S. employment laws may defend any lawsuit by 
invoking the defenses available to U.S. employers operating within the United States. A discussion of those defenses is 
beyond the scope of this article. But in addition to those defenses, there are certain affirmative defenses that only apply 
in lawsuits involving the extraterritorial application of these laws.  
 
Foreign Law Defense.  An employer of U.S. citizens outside of the United States may have an affirmative defense to 
liability under Title VII, the ADA, or the ADEA if compliance with any of these laws would require the employer to 
violate the laws of the foreign country. To invoke this ‘‘foreign law’’ defense, an employer must establish that the 
action affects an employee in a workplace in a foreign country, that compliance with the applicable 
U.S. law would cause the employer to violate a ‘‘law’’ of the foreign country, and that the workplace is located in that 
foreign country.  
 
The second factor—that compliance with the U.S. law would cause the employer to violate a ‘‘law’’ of the foreign 
country—involves two issues: whether there is a violation of a foreign law and whether compliance with the U.S. 
employment law causes the employer to violate such law. 
 
What is a ‘‘law’’ under the foreign law defense? It is not an employer’s internal rules, regulations, or policies. 
Currently, there is little case law to provide guidance on this issue. However, courts are likely to construe 
broadly the definition of a ‘‘law’’ for purposes of the foreign law defense analysis.23

 For example, in Mahoney 
v. RFL/FL, 47 F.3d 447 (D.C. Cir. 1995), a federal appellate court was asked to decide whether the foreign law defense 
applied in a situation where U.S. citizens were forced to retire at age 65 from an American employer located in 
Germany, pursuant to the express language of the collective bargaining agreement existing between the parties. The 
court held that the foreign law defense applied because the union contract, and the German labor practices it 
incorporated, were German ‘‘laws’’ that would be violated were defendant forced to comply with the ADEA. The 
decision has been criticized as stretching the concept of what qualifies as a foreign ‘‘law.’’ See e.g., 23 Brooklyn J. 
Int’l L. 655, Comment: The Erroneous Interpretation of the Foreign Compulsion Defense in the ADEA: Mahoney v. 
RFE/RL, Inc.  



 

 

The foreign law defense creates the spectre of interesting and difficult issues in countries where the line between civil 
and religious law is unclear. For example, in Kern v. Dynalectron Co., 577 F. Supp. 1196 (N.D. Tex. 1983), a U.S. 
company operating in Saudi Arabia was permitted to deny employment as a helicopter pilot to a non-Muslim because, 
under Saudi law, non- Muslims flying into Mecca are beheaded, making Muslim status a bona fide occupational 
qualification—the ‘‘BFOQ defense’’—under Title VII. In Abrams v. Baylor Coll. of Med., 805 F.2d 528 (5th Cir. 
1986), the court rejected a medical school’s attempt to use the BFOQ defense in denying employment to Jewish doctors 
in Saudi Arabia due to their difficulties in obtaining Saudi visas. These cases are of questionable relevance to the 
foreign law defense because they were decided before Title VII was amended to allow for its extraterritorial 
application. 
 
Foreign Sovereign Compulsion Defense.  Another possible affirmative defense to liability based on the 
extraterritorial application of a U.S. employment law is the foreign sovereign compulsion defense. This defense may be 
available if the alleged violation of U.S. law was compelled by a foreign sovereign. For example, a U.S. citizen 
employed outside the United States by a U.S. engineering and construction firm was terminated at the request of the 
foreign sovereign for being ‘‘too old.’’ A California state court determined that the company did not violate the ADEA 
because it merely was complying with the sovereign’s order and the foreign sovereign had no duty to observe U.S. anti-
discrimination laws.24 
 

Where Can You Be Sued in United States? 
 
After wondering how you could be sued under a U.S. employment law by an American employee working for you 
outside the United States, your next question may well be: How could I be sued in this particular U.S. court? How 
could a court in [name any state] have jurisdiction over a dispute involving an employee working for us outside the 
United States?  
 
Although this article is not the place for an extended analysis of the law of jurisdiction, in summary a U.S. court may 
have ‘‘personal jurisdiction’’ over a company operating outside the United States. In a case involving extraterritorial 
application of a U.S. employment law, the plaintiff’s assertion of the jurisdiction of a U.S. court likely will be based on 
the defendant’s minimum contacts with the forum state. Such a plaintiff must demonstrate that sufficient ‘‘minimum 
contacts’’ exist to satisfy due process requirements—as established by the 
14th Amendment to the U.S. Constitution—and the requirements of the particular state’s ‘‘long-arm statute’’ are met.25

 

When any of those elements is present, the court’s ‘‘long arm’’ reaches out and exercises jurisdiction. 
 
One example of a court finding sufficient minimum contacts occurred when a California state court exercised its long-
arm jurisdiction over a defendant parent corporation headquartered in California, even though the alleged acts of 
discrimination occurred in Saudi Arabia and the unlawful acts allegedly were conducted by employees of a Saudi 
Arabian-owned subsidiary.26

 Another example occurred when a District of Columbia federal court exercised its long-
arm jurisdiction to allow suit against a nonprofit organization that was incorporated in the state of Delaware and funded 
by the federal government, but which had its principal place of business in Munich.27

 Even if personal jurisdiction can 
be established pursuant to a state’s long-arm statute, a defendant still may seek dismissal under the doctrine of forum 
non conveniens, by which a court, in the exercise of judicial discretion, may determine that the balance of interests and 
convenience of the parties favors adjudication in another forum. 
 

American Employers in Qatar 
 
A U.S. employer employing U.S. citizens abroad must be aware not only of applicable U.S. employment laws but also 
of applicable local laws that might create possible conflicts. Here are a few examples that the growing number of U.S. 
employers operating in Qatar have to face: 
 
Preference to employ Qatari nationals.  To serve the interests of the state of Qatar in increasing the knowledge 
and skills of Qatari nationals, the Labour Law No. 14 of 2004 (as amended)(the ‘‘Labour Law’’)(Art. 18) requires that 
Qatari nationals be given priority in employment. Non-Qataris may be employed ‘‘in case of need.’’ 
 
Qatari nationals are a small portion of the workforce in Qatar, so this provision does not necessarily affect every U.S. 
company doing business in Qatar. Our experience is that it is most likely to apply in industries such as oil and gas and 
banking and finance.  
 
This statutory preference sets up a conflict. Strict application of Title VII would prohibit discrimination against an 
applicant on the basis of national origin. In other words, compliance with Title VII would require violation of Qatari 
law because the Qatari-national-preference statute effectively requires discrimination against non-Qataris in certain 
circumstances. As a result, the foreign law defense should protect a U.S. employer from a Title VII claim by a U.S. 



 

 

citizen in this circumstance because the foreign (i.e., Qatari) law compels the U.S. employer to prefer the Qatari 
national. 
 
Specific laws relating to employment of women . An entire section of the Labour Law (Part Nine, Arts. 93 to 98 
inclusive) is dedicated to the employment of women. One provision of interest to U.S. employers is that women shall 
not be employed in ‘‘dangerous, arduous works, works detrimental to their health, morals or other works to be 
specified by a Decision of the Minister.’’  
 
We are not aware of any guidance from Qatari courts as to how this provision is to be applied. Violation carries 
significant penalties, including imprisonment for a period not exceeding one month and a fine of not less than 2,000 
Qatari Riyals (see Art. 145). U.S. employers beware: this provision appears to conflict squarely with International 
Union, UAW v. Johnson Controls Inc., 499 U.S. 187, 55 FEP Cases 365 (1991), in which the Supreme Court held that a 
policy excluding fertile women from a workplace made dangerous by the presence of lead violated Title VII. Again, it 
would appear that the foreign law defense would protect a U.S. employer from such a Title VII claim by a U.S. citizen 
whose employment opportunities are curtailed in Qatar pursuant to this statute. 
 
Mandatory maternity and nursing leave . Part Nine of the Labour Law (Arts. 96 and 86) creates rights to paid 
maternity and nursing leave for women who have been employed for one complete year. There is no equivalent 
requirement for men.  
 
Although U.S. law does not require such paid leave for women, it does prohibit discrimination based on gender. In this 
situation, neither the foreign law defense nor the foreign sovereign compulsion defense would apply, because 
compliance with U.S. law does not require violation of Qatari law, and compliance with Qatari law does not require 
violation of U.S. law: an employer required by Qatari law to grant paid leave to women can comply with U.S. law by 
also granting paid leave to men. 
 

‘What Should I Do With This Information?’ 
 
With what may be your new-found realization that you are subject to these three U.S. employment laws while operating 
abroad, the logical question is: What should our company be doing to minimize our potential liability? 
 
Describing a full-blown program of compliance with these U.S. employment laws is beyond the scope of this article. 
But here are some of the basic components of such a compliance program: 
 
1. Establish written policies of nondiscrimination . You should have written policies, applicable to your 
employees who are U.S citizens, that prohibit discrimination and retaliation under these three U.S. laws. Such policies 
ordinarily are set forth in employee handbooks that are distributed to employees. 
 
2. Set up complaint-handling mechanisms.  Your policies should provide covered employees with a way to 
report a complaint of discrimination or retaliation to human resources or another appropriate company official. Many 
such disputes with employees can be resolved internally, without the employee filing an actual lawsuit. 
 
3. Investigate complaints . Take employee complaints seriously and, where appropriate, investigate them internally. 
If you determine that the complaint has merit, take appropriate disciplinary action. 
 
4. Review employment agreements . If you have written employment agreements with covered employees, you 
should review them to determine if they comply with these U.S. employment laws. 
 
5. Train.  Your executives, managers and supervisors who are responsible for your covered employees must be aware 
of the applicability of these U.S. employment laws and trained on how to carry out their responsibilities. 
Such training may include a review of the substance of these laws and how they should respond if they believe an 
employee’s rights are being violated. Those tasked with investigating employee complaints should be trained on how to 
conduct such an investigation.  
 
Prudent companies will be aware of the U.S. law implications of their employment practices outside the United States. 
That awareness should extend to establishing the kinds of policies and procedures that prudent employers within the 
United States implement to minimize the risk of employment-related liability. 
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