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EXTRATERRITORIAL APPLICATION OF U.S. EMPLOYMENT
LAWS AND THEIR POSSIBLE CONFLICT WITH APPLICABLE
FOREIGN LAWS

By DoucLasB. MisHkiN, PamELA S. RcHARDSON, AND Sonia M. BARBER

Imagine you're a company operating outside thee&dh§tates. You're incorporated outside the UnitiadeS. Your
employees don’t work in the United States. In feuty’ve never been to the United States. All ¢ thakes it all the
more remarkable to you when one day you receiegvadit brought by one of those employees againsirya U.S.
court, asserting a violation of that employee’spaged rights under U.S. employment law. You thinkdurself,
“This can’t be.” But as set forth below, you'rerang: it can.

This article summarizes the circumstances undectwtiiS. employment laws apply outside the UnitedeSt i.e., the
“extraterritorial” application of U.S. employmenaw. Specifically, it addresses the U.S. employntens that
expressly apply to U.S. citizens who are employeddmpanies operating outside the United Stateighndmployees
are covered by those laws, which employers areestity) those laws, and possible defenses avatialiteeign
companies when they are sued for allegedly vigjabine or more of those laws.

After explaining the mechanics of extraterritodglplication, we examine the additional challendesomplying with
U.S. employment laws abroad when those laws canfith the applicable employment laws of the hasirdry. To
illustrate, we draw upon our experience in Qataxamine briefly the possible conflicts between. W&l Qatari
employment law.

What U.S. Job Laws Apply Abroad?

U.S. law presumes that its statutes do not applprmkits borderé“Absent clear evidence of congressional

intent to apply a statute beyond our borders, tétei® will apply only to the territorial United&es.’® Thus, the best
evidence that Congress intended a statute to hdsatesritorial effect is the plain language of statute’

Currently, three major U.S. employment laws haveagerritorial application: Title VII of the 1964id! Rights Act,
the Americans with Disabilities Act, and the Ages&imination in Employment Act.

Title VII®bars discrimination in employment based on raclercoational origin, religion, and séA successful
plaintiff can recover damages for back pay, futass, emotional distress, pain and suffering, ireoiience, mental
anguish and loss of enjoyment of life, and attoshéses. A court also may order equitable reliatlsas
reinstatement. In cases where intentional discation is found to have occurred, a court may impmsgtive
damages against the emplofer.

The ADA prohibits discrimination based on disalilibr perceived disability, and requires employerprovide a
“reasonable accommodatioftvhere necessary to enable a qualified employeppicant with a disability to
perform the essential functions of a f8the ADA provides remedies identical to those awdéainder Title VII.

The ADEA makes it unlawful to fail or refuse to dior discharge any individual or otherwise discniaté against any
individual with respect to his or her compensatienms, conditions, or privileges of employmentédiese of such
individual's age. It applies to persons who are/dérs of age or older. Remedies include back pagt pay, and
attorneys’ fees. In cases of intentional discririorg liquidated damages (i.e., a doubling of alctizanages) may be
assessed.

Each of these three laws also makes it illegahfoemployer to retaliate against an employee bedaesemployee
exercised rights under the statitRetaliation is a separate legal claim and occursnn employer, employment
agency, or labor organization takes an adverseractiich as firing, demoting, or reducing compeasadtagainst a
covered individual because he or she engaged iiataged activity such as complaining of discrintioa or aiding in
the investigation into a complaint of discriminaiic

Who's Covered?



A U.S. citizen employed outside the United Stasesoivered. If the employee is not a U.S. citiZ&the laws do not
apply’®Thus, U.S. resident aliens working outside of th§.lare not coverel.

Not all foreign employers that employ U.S. citizengside of the United States are subject to thkeSe employment
laws. The initial question is: How many employessemployed by the employer? Each of these three s a
numerical minimunt’

Under the ADEA, a company must have “twenty or memployees for each working day in each of twentyore
calendar weeks in the current or preceding caleyetar’ to qualify as an “employer 3 Both Title VIl and the ADA
require 15 or more employees for the same timegati

An employer that meets the numerical thresholtirstiist fall into one of the following categoriestie subject to these
U.S. employment laws:

1. An employer incorporated in the United States. An employer-company incorporated in the United &tas
deemed to be a U.S. company and thus is subjéetSolaw?®A foreign branch of a U.S. company also will be
considered a “joint employer,” subjecting the éggn branch to extraterritorial application of thés.S. employment
laws.

2. An employer not incorporated in the United State s but having sufficient contacts with the United

States . An employer incorporated outside of the United &abr not incorporated (e.g., a partnership),rely be
regarded as a “U.S. employer” based upon itstétity of contacts” with the United States. Theeh principal factors
that U.S. courts use in determining “totality @fntacts” are (1) the entity’s principal place afdiness, (2) the
nationality of dominant shareholders and/or thasldihg voting control, and (3) the nationality dondation of
management—officers and directors.

3. Anon-U.S. firm “controlled” by a U.S. company . To determine whether a non-U.S. company is suffitye
“controlled” by a U.S. company to be subject lese U.S. employment laws, a court will examine faators:*'(1)
the degree of interrelated operations betweendteign employer and the U.S. company; (2) the éxdEnommon
management between the foreign and U.S. compdBiethie degree of centralized control of labortielss; and (4)
the extent of common ownership or financial contfol

Possible Defenses to Liability?

An employer subject to the extraterritorial apptiica of these U.S. employment laws may defend amguit by
invoking the defenses available to U.S. employeerating within the United States. A discussiothaise defenses is
beyond the scope of this article. But in additiortitose defenses, there are certain affirmativersse’s that only apply
in lawsuits involving the extraterritorial applicat of these laws.

Foreign Law Defense. An employer of U.S. citizens outside of the Uniftdtes may have an affirmative defense to
liability under Title VII, the ADA, or the ADEA itompliance with any of these laws would requireghwloyer to
violate the laws of the foreign country. To invdkés “foreign law” defense, an employer must dsish that the

action affects an employee in a workplace in aifpreountry, that compliance with the applicable

U.S. law would cause the employer to violate ax'laof the foreign country, and that the workplasdocated in that
foreign country.

The second factor—that compliance with the U.S.Jawld cause the employer to violate a “law” bEtforeign
country—involves two issues: whether there is dation of a foreign law and whether compliance wiith U.S.
employment law causes the employer to violate sawh

What is a “law” under the foreign law defense?slinot an employer’s internal rules, regulatiomspolicies.
Currently, there is little case law to provide qnde on this issue. However, courts are likelyotostrue

broadly the definition of a “law” for purposes ttfie foreign law defense analy$i&or example, itMahoney

v. RFL/FL 47 F.3d 447 (D.C. Cir. 1995), a federal appeltatert was asked to decide whether the foreigndefense
applied in a situation where U.S. citizens wereédrto retire at age 65 from an American emplogeated in
Germany, pursuant to the express language of flectiee bargaining agreement existing betweerptréies. The
court held that the foreign law defense appliecabse the union contract, and the German laboripeadt
incorporated, were German “laws” that would belated were defendant forced to comply with the ADEhe
decision has been criticized as stretching the enaf what qualifies as a foreign “lawSee e.g.23 Brooklyn J.
Int'l L. 655, Comment: The Erroneous Interpretatadrihe Foreign Compulsion Defense in the ADBEAahoney v.
RFE/RL, Inc



The foreign law defense creates the spectre afeistieg and difficult issues in countries wherelthe between civil
and religious law is unclear. For exampleKiern v. Dynalectron Co577 F. Supp. 1196 (N.D. Tex. 1983), a U.S.
company operating in Saudi Arabia was permittedetoy employment as a helicopter pilot to a non-Muslecause,
under Saudi law, non- Muslims flying into Mecca heheaded, making Muslim status a bona fide ocmnzt
qualification—the “BFOQ defense”—under Title Vlin Abrams v. Baylor Coll. of Med805 F.2d 528 (5th Cir.
1986), the court rejected a medical school’s attempse the BFOQ defense in denying employmedétash doctors
in Saudi Arabia due to their difficulties in obtaig Saudi visas. These cases are of questiondblaree to the
foreign law defense because they were decided é&ite VIl was amended to allow for its extrategrial

application.

Foreign Sovereign Compulsion Defense.  Another possible affirmative defense to liabilityded on the
extraterritorial application of a U.S. employmeawlis the foreign sovereign compulsion defenses @hfense may be
available if the alleged violation of U.S. law wasmpelled by a foreign sovereign. For example, & ditizen
employed outside the United States by a U.S. eegimgand construction firm was terminated at #rpiest of the
foreign sovereign for being “too old.” A Califoia state court determined that the company did/intéte the ADEA
because it merely was complying with the soveraigmtler and the foreign sovereign had no duty seoke U.S. anti-
discrimination lawg*

Where Can You Be Sued in United States?

After wondering how you could be sued under a E@rSployment law by an American employee workingyfou
outside the United States, your next question melj/lve: How could | be sued in this particular UcBurt? How
could a court in [name any state] have jurisdictioer a dispute involving an employee working ferautside the
United States?

Although this article is not the place for an exted analysis of the law of jurisdiction, in summary.S. court may
have “personal jurisdiction” over a company op@rg outside the United States. In a case invol@rigaterritorial
application of a U.S. employment law, the plairgiissertion of the jurisdiction of a U.S. coukely will be based on
the defendant’s minimum contacts with the foruntest8uch a plaintiff must demonstrate that sufficieninimum
contacts” exist to satisfy due process requiremerts established by the

14th Amendment to the U.S. Constitution—and theiireqnents of the particular state’s “long-arm stat are met®
When any of those elements is present, the cdtiorgy arm” reaches out and exercises jurisdiction

One example of a court finding sufficient minimuontacts occurred when a California state courtased its long-
arm jurisdiction over a defendant parent corporatieadquartered in California, even though theyetleacts of
discrimination occurred in Saudi Arabia and theawrdul acts allegedly were conducted by employees $audi
Arabian-owned subsidiaj Another example occurred when a District of Coluarigideral court exercised its long-
arm jurisdiction to allow suit against a nonprafiganization that was incorporated in the stateeldware and funded
by the federal government, but which had its ppatplace of business in MuniéhEven if personal jurisdiction can
be established pursuant to a state’s long-armtstadwefendant still may seek dismissal undedttrine of forum
non conveniens, by which a court, in the exercfgadicial discretion, may determine that the bakwof interests and
convenience of the parties favors adjudicatiomiotiaer forum.

American Employers in Qatar

A U.S. employer employing U.S. citizens abroad nigsaware not only of applicable U.S. employmewslaut also
of applicable local laws that might create possdaleflicts. Here are a few examples that the grgwiamber of U.S.
employers operating in Qatar have to face:

Preference to employ Qatari nationals.  To serve the interests of the state of Qatar ireeming the knowledge
and skills of Qatari nationals, the Labour Law Mld.of 2004 (as amended)(the “Labour Law”)(Art.)I@quires that
Qatari nationals be given priority in employmenbariNQataris may be employed “in case of need.”

Qatari nationals are a small portion of the workéoin Qatar, so this provision does not necessafigct every U.S.
company doing business in Qatar. Our experientteaist is most likely to apply in industries sua$ oil and gas and
banking and finance.

This statutory preference sets up a conflict. Sagplication of Title VII would prohibit discrimation against an
applicant on the basis of national origin. In ottverds, compliance with Title VII would require Vaion of Qatari
law because the Qatari-national-preference stefigetively requires discrimination against non-etin certain
circumstances. As a result, the foreign law defah®eild protect a U.S. employer from a Title Viich by a U.S.



citizen in this circumstance because the foreign,(Qatari) law compels the U.S. employer to prife Qatari
national.

Specific laws relating to employment of women . An entire section of the Labour Law (Part Nine,sA83 to 98
inclusive) is dedicated to the employment of won@ne provision of interest to U.S. employers ig thamen shall
not be employed in “dangerous, arduous works, walitrimental to their health, morals or other wgdkbe
specified by a Decision of the Minister.”

We are not aware of any guidance from Qatari cagt® how this provision is to be applied. Viaaticarries
significant penalties, including imprisonment foperiod not exceeding one month and a fine of et than 2,000
Qatari Riyals (see Art. 145). U.S. employers bewtie provision appears to conflict squarely witternational

Union, UAW v. Johnson Controls Ind99 U.S. 187, 55 FEP Cases 365 (1991), in whielSupreme Court held that a
policy excluding fertile women from a workplace readhngerous by the presence of lead violated YitleAgain, it
would appear that the foreign law defense wouldgatca U.S. employer from such a Title VII claim&y.S. citizen
whose employment opportunities are curtailed ira@atirsuant to this statute.

Mandatory maternity and nursing leave . Part Nine of the Labour Law (Arts. 96 and 86) teeaights to paid
maternity and nursing leave for women who have leaployed for one complete year. There is no edgriva
requirement for men.

Although U.S. law does not require such paid Idavevomen, it does prohibit discrimination basedgemder. In this
situation, neither the foreign law defense norftreign sovereign compulsion defense would appégaoise
compliance with U.S. law does not require violatidrQatari law, and compliance with Qatari law doesrequire
violation of U.S. law: an employer required by Qglaw to grant paid leave to women can comply Witls. law by
also granting paid leave to men.

‘What Should | Do With This Information?’

With what may be your new-found realization thati ywe subject to these three U.S. employment |awie wperating
abroad, the logical question is: What should oungany be doing to minimize our potential liability?

Describing a full-blown program of compliance witiese U.S. employment laws is beyond the scopeioétticle.
But here are some of the basic components of seomaliance program:

1. Establish written policies of nondiscrimination . You should have written policies, applicable to you
employees who are U.S citizens, that prohibit disicration and retaliation under these three U.8sleéSuch policies
ordinarily are set forth in employee handbooks #ratdistributed to employees.

2. Set up complaint-handling mechanisms.  Your policies should provide covered employees aithay to
report a complaint of discrimination or retaliatitmhuman resources or another appropriate compficial. Many
such disputes with employees can be resolved atgrnvithout the employee filing an actual lawsuit

3. Investigate complaints . Take employee complaints seriously and, where gp@ate, investigate them internally.
If you determine that the complaint has merit, tagpropriate disciplinary action.

4. Review employment agreements . If you have written employment agreements with cesleemployees, you
should review them to determine if they comply vitibse U.S. employment laws.

5. Train. Your executives, managers and supervisors wheeaponsible for your covered employees must be aware
of the applicability of these U.S. employment laawsl trained on how to carry out their responsibait

Such training may include a review of the substai¢chese laws and how they should respond if tedieve an
employee’s rights are being violated. Those taskiéd investigating employee complaints should laéned on how to
conduct such an investigation.

Prudent companies will be aware of the U.S. lawlicagions of their employment practices outside ttmited States.

That awareness should extend to establishing tigslof policies and procedures that prudent empsoyéhin the
United States implement to minimize the risk of &agment-related liability.
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